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No< CCCLXXV.—Febrparv,' *915. 

I.*.THE ROLE committee AND ITS WORK. 


I. 

T he Aumml Pracitee for 1915 tonsiifo of a volume of 
ovei a, 400 pages, preced «4 l>y 164 P^iiW of pre-» 
llrtdnary matter, and finlsherf oJ|f by 38a pages of Index. 
The first half of the bo<;ik deals Mith tHe Rules of the Su* 
ptfne Court, which are more than 1,100 in nijmber. These 
rules «re the flywheels and eogwbeels, the ftaftlhg and 
braces, the holts and nuts of the machinery^of the law, and 
their custody, with the duty of continual insjlBCtion and 
lepair, casts a h€avy tesponsibJity* ^1)1 the Rule Com- 
mittee. This 18 a statutoty body which has gradually 
|U|{ittmed its present form, and a glauce at its constitu^pn 
wOt bo sufficient to show that in theory it yrould be diffidoll ; 
to improve upon it. It conshdU' of the* Lord thanwHipr ^ 
and any four of the foBowtog— the Lord Chief jtrttioe, t 
Master of the Rolls, the I*re«i<Mt o| Ae Jhxffiato, Oiw«h« 
and Admiralty pivkioo, fodr mettbefS df 

'fth fiar Ceunca, a member the 

adij n of * i 

*deeisi(^ mwueiimnawid of ti}* > 

‘ ^ btti h nmojpteiht iw tenfo hefo»h 

W*J to S>(l'W Sm* ,Pf^,V 



130 THl! KrLIt COMMITTEE AN® ITS WORK./ 

that there is no effective method of calling their attention to 
questiohs of practice and procedure, anS that defects exist, 
and there is no means by* which the exact nature of the 
question or defect can be explained to them. 

This means that, althougfi any decision given would be 
satisfactory, no decision can be given upon a question that 
has not been raised. Further liglit is thrown on the jicsi- 
tion b/ the evidence of the Loiil C'liancellor, who, in 
discussing the statutory annual meeting of the fudges, and 
in expressing the opinion that such a meeting was useless, 
said of the Rule Committee (Vol. II, p. iqi) : “My experi- 
enct is that, wiless we have arranged beforehand very 
" much by comimmicatifjn what we ha\'e to do, the time is 
“ not long enough, and the opportunity is not sullicicnt, to 
“ talk these things over.” • 

But the Royal Commission rccommciKled the Committee 
to consider some of the suggestions for improvement in the 
practice which werd put forward in the evidence of experts, 
and there arc others which can l»c made, also well worthy of 
attention. The magnftudc of the task may be considerable, 
but it is of such importonce to the community to have 
logical, consistent, and intelligible rules that the labour 
would be well spent. , , • • 

Take for instance *lho thirty-four rules of Order XXXI, 
Discovery and Inspection, and consider that part which 
deals with Interrogatories only. Rule 2 has l>een in opera- 
tion for twonty-ohe years, and provides that all proposed 
interrogatories shall be submitted to the Master before 
being allow'ed. On the whole, it is probably the general 
opinion that this innovation on the old practice has w'orked 
well, so well indeed that experienced practitioners often 
learn with jistonishment that in the County Court, where 
expense is necessarily kept down, or on the other hand, 
#i||j^reihitted actions may be tried, Soy number o'f inter- 
l^jPjnes may be allowed ex parte by, a registrar who does, 



' •* THE RULfe\cbMMlfTiEp':W'ITft'.wi0R'K, •>'';• li'l' 

not ^ tlie result at the trial, lijiit whether tfih r>tle,is gtiod 
or bad, it is surely time to recbgnise that some of tfie bthet 
rules are quite inconsistent with it. By Rule i, not wore 
, than one set of interrogatories be delivered to the same 
"party without an order. As not even one may bo delivered 
without an order, this is mere surplusage. By Rule 3, if iot 
terrogatories have been Axhibited unreasonably, vexatiously, 
or at improper length, the costs occasioned by tltem, and 
the auswere, sRall be paid in any event by the party in fault, 
but if the Master has had the interrogatofies submitted to 
him, and has allowed them, there can lie no party in fault, 
and the provisions of this rule are ob^lete. So also are 
tljose of Rule 7, which permit an. application within seven 
days^o set aside unreasonable '^r vexatious, or to strike out 
prolix, oppressive, unnecessary, or scandalpus interrogatories. 
These non-effective rules can only remain by an oversight 
due to the absence of suggestion, the vast number of rules 
which require at least annual considerafion, or to the scanty 
time at the disposal of the Conimittee. 

Rules 6 and 25 arc almost as objectionable. * The former 
entitles the party answenng to 4 ake objection in the affida- 
vit to any scandalous or iirele'rant interrq^atoi^', or to one 
not put honi fide for tlft purpose of the cause or matter, but 
he has already taken the objection on the summons, and he 
has a decision against him, and has not appealed, or has 
appealed unsuccessfully. To take the same objection in the 
answer would futile, and would merely expose him to the 
penalty of costs. The latter. Rule 25, is even more out of 
place. It purports to protect the litigant ag^iinst oppres- 
■rive interrogatories, which, of course, would not be allowed 


V' by the Master, or the. Judge, or the Court of Appeal, by 
providing that the costs of the party seeking discovery, costs \ 
now included in the order, and invariabfy made costs in the 
cause, *shall be allowed as part of tlie costs where and vfhere 
ovfy such discovery shall appear to the Judg 4 at the trial, or 



T-'IPilid^ i5 no ,trt|J|,^i^.'tib^Xo^ 'or a JiiHilge''{iiW.f 
somfe obso,lei^v|^jnJ)f summons)* 

|^•"'ti^x^ng pfficCT,,t9'l3^'ya^^ .asked! for. , ; ■ ■ ., ^,' ,';i 

1, Kead witli ktiie a itke continued exiiitence Pf i;«ie S’; 
'. indefensibipii^',, ^ . '/''^ 

,, )kV^ a ,c;ode of a dozen rules which are ipcon- 

.fiisten^^^diptorj' and confusing, and have been allowed; 
;•; fO retpa^ si> for twenty-one years. , 

• ■ T Committee would probably agree* with wliat has, 

' beeh '»id,;.and would, perhaps, urge that their heavy and 
work in .conncciioh with such matters as the new 
^jfules.for Regulating ProcelJure.byand against Poor Persons, 
be their excuse, but this docs, not meet, ihc point, for 
i!;-i|ioi ogly doeS it not protect, their, predecessors in, offi<^, but • 

. .ttl dOes not inforn^the public, or the profession, how, tor 
instence, Order XXXi cjh be arraigned at the Bar whero' 
y'fhOy ait as judges. ' ■ ' ^ ' A 

Order XXX has Been dcSnltely referred ,tof,theta by tM!; 
/KOyal Commission, and will, no doubt, in cotjtfsfe of ti^e^ 
receive due ’^loasideratfon. , ‘The suggcstibn.'b®?® *>tade lis 
•'that the Master^ or d.comnMttee of ,expciti;shod)c( be ttskied, 
,to report cbncisgly toj the Rub; Committee ,uppn ;^ia,and 
cognate matters. ,. ,A report, wr , instance? from , a kasferji" 
two practising Junior blisters; hn^ two mhnagi^ clerbs,'’' 
would throw a flood' of light on the subject. Tlile ;,Mastw J 
knows much, but some managing clerks not onfy have;, 
wide ktibwledgjis'df the pirac.tieP, .;bhi; they''.’knodf ’jn,tjiiiq^^ 
,"aii the, Masters!' t)hamher^.whiJ:^i,^;Mast,ter'^ 

'"and know hmif the vario^’^|&)ti^'aliftd.deld^^^ 

.finterests of 
.:„is,,no|" their b,usj|)i^s,is 



in tie 

before proc<;<»Jing ta discass the rules in conttectftf^wi^ 
the all-lmpdrtiuit subject of costs, it may be noted itt paisW 
, that the absence of any meafts oT eommuntcating wiib th< 
Kale Committee prevents the removal of ({dite small da&cta 
which nevertheless involve innocent people in unnecessarj 
expense, and mar the efficiency' of our procedure. •Take foi 
instance tlte present Interpleader Rules which replace th( 
repealed statutory provisions and the Rules'of 1875. Inter 
pleader is the process whereby a person in the possession o 
property not his own is enabled to call upon rival ciaunanb 
to such property to appear before the Court, in order that 
the ri^ht to such property, as between sueb claimants, may 
be dotermineil {Annual Pmiict, p. io8a)- Tt is famifiar t( 
cvcjy practitioner, and forms part of, the machinay of thr 
Courts which if in usa every day. *The applicant^ or persor 
seeking relief, may have money fn his lainds to which thcic 
arh two claimants, or he may be the sheriff who has taken Ie 
execution disputed goods. H<imust*be indapeUdent of both 
parties to the dispute, though be may^be the defendant in 
an aetjon, and he must take out .a Summons undw 
Order LVII. An older may then be made for an issue 
between the rlalinants to be stated." and tried, and it n, 
upon this trial, and the difficulties which not infrequently 
arise upon it, that the aid of the supervising committee is 
invoked. 

When tbo matter is of sufficient importance for a High 
. Court trial, or the statement of^ a special ca^ on a question 
pf Uw, no difficulty arises, but ca^s of this kind are rare. 

ioterplckder issues are dcs^'witli by the Master, 
'althota^ some arc remitted fo the County' Court. 

^ Jly Rale 8, wbidi follows the Comnjfon Law Procedure 
Aht i 860, the Master n»sy» "vith the consent pf |>oih claim. 
;aht$i or on the reijmist 6f my claimaixt (^ich speme 4 p 




i^lffifotitig some mhfor alterations 
efihtt hm cdUsed.* 
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njiake the earlier phrase redundant), if, having regard to the, 
value off the subject-matter in dispute it'secm^ desirable so 
to do, dispose of the merits of their ^claims, and decide the 
same in a summarj' manner and on such terms as may be just. 

This rule is acted upoh every day, whether the Master 
deals with a question of law only, a matter which by 
another rule involves the possibility of stating a case for 
the opinion of the Court, or whether he decides a question 
of fact. In practice it is found unnecessary <*..0 state a case. 
The Master hears the summons, and cither comes to a de- 
cision, or .adjourns it for further hearing, or orders an issue. 
Very often this is^iie, like the adjourned hearing, comes on 
before tl'e same Master. It sometimes involves oral evi- 

e 

dence, sometimes admissions of fact : it may take ha!f-an- 
liour.'or half-a-duy. If it can be said to by decided in a 
summary manner thofe is the usual appcsil to the Judge in 
C'hambers, whereas if the pnwedure is nut^ summary, and 
no one knows wheK the Itne is drawn, the Master ceases 
to act as such and Iwicomes a referee, from whom an appeal 
lies to a Divisional CmVrt. , 

The convenient, ectmomigal, and* popular practice of trying 
the case before *ihe Master is not based upon any rule, and 
was not contemplated by the framers o{ the rules. It is 
pretty clear that they never thought of an appeal from a 
Master direct to the Divisional Court, but t^he present 
practice has become so firmly established that it is not 
uncommon for the parties to agree that there shall be no’ 
appeal, or that the appeal, if any, shall be specifically either 
to the judge or the Court, that is to say, that no objection . 
will be taken by the party to the tribunal of appeal. 

If the Masters, or some such expert advisers as ore men- 
tioned abovi,', were to report to the Rule Committee upon 
the present practfee under Order LVII,'' no doubt other 
points would arise. Under another set of rules a*" party, 
often loses hii^ right to a jury without knpwiug it. 
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A larger matter remains for notice. It will be ifeneraily’’ 
conceded th^t onetf the most important subjects dealt wjth 
by the rules is that of fosts.' It is the fount of endless dis^ 
putes and heart-burnings, and although it is so complicated 
and difficult that it requires i»otll courage aiid industry Jo i*' 
approach its consideration, it .should not be b(;yond the 
powers of so great a body as the Rule Committee, if only . 
it had time, to effect seiious reforms in the diroction of 
simplicity, certainty, and fairness. To say that the present 
rules cannot be improved is a counsel of despair. 

Older LXV, which contains nearly ninety rules, is the 
general order dealing with costs, and i^ occupies with its 
explanatory notes 1 14 pages of the Annual Practice, but 
there will Ik: found in the previous pages no less than 115 , 
rules which dpal, in soiiic way or other, with details of the 
same subject. Probably no one who l^ad not made a .si^ecial 
study of this most arid and repellent branch of the law would 
believe the bare statement that*cosfs are dealt w’ith in over 
200 rules, and it secuns clear that, although it must be large, 
the number might be greatly reduced with advantage, and if 
reduction is once attemi)ft:d son^ correction will be easy. 

A vague suggestion of tlii.s kind is of no ^alua> but on the 
other hand it is jiot possible in a single arficle to discuss in 
detail what might be done in the wtty of correction, com- 
pression, and simplitication. The various ntihibers quoted 
above are meant to convey this intimation as forcibly as 
figures can. 

But illustrations can be given which should be enough ; 
to attract attention. 

Let us first take the case of a new rule which has l)een 
in use long enough to test its efficacy, but not long enough 
to become so deeply embedded in the practice, and .so 
garnished with the decisions of the Coiu fs that it is immune 
from Slttack, like an ancient landmark or an insanitary and 
dangerous, but historic^ biiilding. , , 



1 






Aot fbr iuirtto^(,tO wsi^ liwfr '' 

x6r4eJr 3iil V, j$ 'iMi^ag ? ,4ji* » *' 

IcoftHSBl, solicitpp'^^,«r)K to <rf hjip tlMM: " 

the busiest «id'‘t(itosi' emirient ntoo It^ tbo 
comniijnicattt each (fthef, in thb^'itords or the ^ondl 
Chancellor,' idSr 4is not nnimportant item before a comtetfe 
tee meethi^ri^ tbe time is not lodg>enough when thi^ meet? 

The rele provides that, when the plaintiff knew that the 
defendBAt retied on a contention tihieh w’oidd enttUe him 
to unconditional leave to defend, and Still persisted >& taking 
opt a Summons for summary judgment against hitiv he shall 
only pay the costs to the defendant, bat pay them at 
<ohce, If this were rigidly enforced it would^di^toy liaif 
tllte usefulness of the order under which ninMjmths of the 
Ring’d Bench 'judgments ate obtained, bpt jt is nof and 
Cannot be rigidly Enforced, as a single example ivfll sbmv, ' 
and a rule which is capiitiousty enforced is far wotse than 
no rule at all. • • 


A plaintiff brings an action for, sa)', good^ sold A*>d* 
delivered, to.Whicb tb«e Is no dvfonte ift law W in Tact, 
and he takes opt a summons fot* judgment. liJcforc the 
^ Master the defendant’s counsel produces a verified cdpy of 
a letter from the defendant to the pb^ntiff ^jdng tbal there 
> has been a breach 0f> warranty and that the goods are pf 
little or no vaife, and, as not m&equenriy happens, niin^ 
him of Rule tj. Both parties know that the stabmeot of' 

« fact is untme, but the Master doea not t>eavc to defemi' '* 
must be given, and the Master |« bopnd |>y‘th«'»nie 
. make the plaintiff pay forthwlthi 4:he' dlefendaMt iJfiiiW'"* 
which amount on taxation 
Even if the defendant do^ nbt IblW 
the defendant ts insolvent and putft'tWjdaiS^l^O iferthfer - 
expen»v besifies defey, apd djaes nrd <bs t6f‘ 

plaintiff ha# no means e^ by « porjmiyyii^ ’ * 

almost Impossible by the wayvnbf M ^ 
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Compared with other le^al woik it a thankless task. 
It maker* no appeal to self-interest, to aifihiticui, or to duty. 
No Member of Parliament can spaije a thought for it, no 
novelist has ever heard of it, no dranialist could undcrslnjid 
it. The eleven hundred Aulos, two hundred of which deal 
with costs, will go on perennially clogging the slow wheels 
of civil justice until some iiielhod is devised for bringing 
their defects to the notice of the Rule Committee without 
imposing upon that l)()dy the necessity I(»r •debating in a 
full meeting, all the numeruiis points, large and small, 
which must arise. 

h'KANK NEWIJOLT. 


r • 

‘ 11. 

In man} American Mates the recent expresMons of public 
dissatisfaction with *1110 working of legal machinery have 
impelled the lawyers to advocate a icfonn from within, to 
lake the slntpe of transferriwg to llir judiciary the j>ow*er 
to regulate pioccdiue whiuh is now eurrised almost ex- 
clusiveh' b}* the* several State Legislatures. The Jinglish 
rule-making system is the model they poiikl to, Jt does not 
detiact fiom the manifest supeiiority of that system over 
one of direct legislation tliat there arc minor details in 
which it might be impoived, and it miglit be pnditable to 
make some ineiilion of objections wliicli have been raised 
from time to lime either to the s}’stcm itself or to the 
manner in w'liich tlic rule-making power has been used, 
la forty \'(;ars much has been learned about dehets 
in the hnnier and mistakes in the latter. Some of 
them have been corrected, others are ^,lill the subjects of 

'4 ft 

coiitrovers}'. 

First and foremost among adverse criticisms of IhS Rule 
Committee and the Rules is the long-continued complaint 
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) 

about inconsistepcfes and contradictions which, are alleged 
to abound in*the of the Rules. There were i,i6o Rules ^ 
in 1883, when the R,S»C» \vere last revised, and since then 
over 500 Rules have been altered or added to the code. 
The criticism is that the rule-makers have occasionally 
failed to boar in mind the reciprocal cflcct of do;;ens of 
these Rules upon each other, and have passed amendments 
which, though adequately fulfilling the purpose f<Vr which 
they were Inimnrily intended, conflict \\ith other passages 
in tlic Rules whose text was left unchanged. It is almost . 
a physical impossibility for judges, hard pressed by the 
demands and responsibilities of their work in the High 
Court and the Court of Appeal, to be so conversant with 
every phrase and section of so large a body of rules as to „ 
be able to givard against such errors. Contradictions are 
numerous in the Rules, and those wjiose business it is to 
study them closely, woid for word from l)eginning to end, 
have often called attention to fhe fact*. 

Mucli was said and publislud upon this around iSyj, 
when the drafting of amendments \?as not as^carcful as it 
has been at other times, and a strong demand for complete 
revision of the whole R.S.C. made itself felt. *0110 of the 
letters written by Mr# Snow at that time put the matter 
in the follcwving words: — 

‘‘ Legal niiichinery grows yearly hulh in bulk and com* 
plexity--a giowtli which is likely to iiunease rather than 
diminish. It is at once the most unimiting and llu; most 
indispensable jiart of the law .... The mere hulk of the 
Rules of the SufH'e,nic Court is now very great, and many of 
the rules and groups of rules arc .so interdependent upon 
other lulcs or grouiw of rules, or upon sections of Acts of 
Parliament, that it is almost impos.sib]e to introduce a now 
rule, or a grqpp of new ^ulcs, without bringing about results 
not foreseen. Having regard to ll\c onerous duties of your 
olTice, it is impossible for >our Lordships, or the Rule Com- 
mittee, to have pre.sent to your niind.s, wlg;n dealing with 
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“V * •< ' ' * 

jnatttrt of proeo^ufo juhI {irwili®, all, < 5 i fftcn 4 largt parti 
of (k.. maity poHiU wjtnch aio cattun to wiieit sud) ruUK 

are put into practKSft’* * ^ ’ 

Ml. bnow was for many jeaia editor of tjie White Book 
(in which capacity he was abk to gathci rplbrmatwn of 
many specific defects in the Knles), so that his statomeat 
carjics the weight of cxpeiience and technicdl knowledge. 
His opittion W.IS, to be sure, ralihed b\ the Rule Comijiittfec 
when be was engaged to (Oiiduct a it vision of tbfe Rulc-j 
in t$94, although the icvision itself failed of acceptance. 

Another evpcit on the Rules who has given pubhr espies- 
gion to his knowledge of incousisteneies m them is Master 
' T* Willes Chitty, of ll« King's Itenich Pivision, who has for 
, some tmr edited the lied Book, the otbei annual conimen- 
taiy tn the Jqdicatiue Acts and Rules. In bis testimony 
bcfoie lilt itjij Roj \1 Comniission on Delay in tht Kings 
Bench Division/ ht laid Inuch ••tress upon the failure of the 
Rules on smniuoiist « for diftt tions t® complement propeily 
the Rules on piOccedtngs undii such summe ises, and he 
coinmtntcj .upon tht* tht ,ronti idution'-, in lesixet to 
pleadings, between mam of the Rhles md Foiins Master 
Chaika Buinejfm his aitiek on “Rules” m lhe/j«fvtfv* 
padia oj the Lais, (f said of jhe present rule- 

making sistoin* — * 

"Valuable as these piosbioos have pimed ui siinplifjilig tlie 
piaetirt andpr'KidiUw of the C^rts, it cannot be denied that 
there IS lupm ior inipiovaiieiit Inconuatenciea, anachronisms, 
incongruities, me pitstni in ibe Rules which ought to be uwept 
away 

These aie opinions by i]«asi'judteial ofiiCeis whose daily 
duty it is to apply the Rules tC^ actual cases befwu* them. 

l ) vl ui It Kiitf m vil(i(li lie. piiiattd ul|t contnulitii it s la tUc Raltv newly 
U) i Ic for lilt ArUtraiKin fcl I&89 , the kttr i^is pliIiU htil itl ij I «r /atimtl/, ^ 
(Mi>3, 1890) \ . 

* J‘«rl JVirei, tpia 01 ®.7<3, Mmaitsol evnltBWi tul It i>i>. ndui 

* »n(l ul (1948) a ul. ]) S 9 
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'I'h^ise jnci6n»teti$fltcfie^ ^re 'du^ not only to % IjaLll^re jto ' 
HiA? <>}, lirntd cdttii^^oencos of an amet)d^Soi in a 

serjfes of ittijfrdjj^Xfj^lileat but sometimes to ilovonly 
ot hnn^eij dra^ma<»Bbipl i 't'hia w anothu of the ^[topinds 
of complaint, Jigainst* aowe iff tlie R.S.C. Inelegant and 
careless drafting itt stAitotOry rules produces not only incoa* 
sistenmes vylth otbet rale^, l?iat ouccrtamty as to the meaning 
of the Rules themselves. It must be acknowledged 'that by 
far the largest* portion of the present code contains clear, 
concise English,, ^hich has stood the test of time and in* 
tci'pretation, and been copied in Rules .of Couit all over the 
Empire} but at certain periods in the thirty jcars of its life 
supervision ov*or amendments was, a trifle lax, and those 
petio<Js have left their traces in the Rules. Public endcism 
on a point of*thiS sort is usually someiyhat reserved, but 
ocicasionally frank opiniojis get into print. Tor instance, 
this passage fropi a letter in a Icga) journal in i8df» 

“Practitioners have bitn anti aie sdtely distracted by Uie 
numerous alterations ot die last ten years, . . Practical men 
peruse the lulcs, from time to^nmj iltefted, annulled, lesiored, 
and re^ittittnled, and blAli foi the onsible authors.’ * 


And this line, editorially written m the same* journal in 
1893:- . . 

“ One stHkmgthing about Rules of fhe Siipreme Court oow 
adays is t^ir laiek <it fluisb." * '* 


LOj^slative drafting is an act that has been carried to a high 
degree of cxccUence iti England, but there are some parts 
of the Rules whose form does ‘not receive high commendt* 
tion from the exports. 

Ohj*sotion is often raised to the frecjnenCy with which 
tbd,Rnieshave been amended, ^ce xflS3 nearly half the 
iron Rulhs in the Code havh been amend^ or annulled, 'to 
a certain extent tlus was inevitable ■'^hanging conditions 

> 30 (jMnuiiy a iSSS), 

* 38 X«b^r^/»itfiut/t 104 lUeeeiBlw: jj, 1893). 
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called for changes in procedure; again,* observation of the 
Rules work brought out many points m which they could 
be improved, which it would have been wrong to neglect. 
Blit some critics appear to believe that the need for change 
has been exaggerated. Lord Davey, among them, in his 
article on “Judicature Acts” in the Encyclopadia Liriiamtica,' 
said of the Rules: — 

“ Com])laints are made that they [*0 info too much detail, 
and place a burden on the lime and tempf^r of the busy prac- 
titioner, which he can ill afford to bear „ . . . Rules have 
sometimes been niadc to meet individual eases eff hardsliip, 
and rules of prof'eduni have been piled up from time to time, 
sometimes embodying a new* experiment, and not always con- 
sisteit with former rufes.” 

Lord Davey was never a member of the Rple Committee. 
In similar vein is thif ontburst of u writer in the Solicitor*;* 
Journal in 1894": — * 

« 

** If anyone snp[)0ses that a solicitor with t\ good ])ra(:tice 
has time at his dispo-sal to follow this bewildering kaleidoscope 
of profvjnre regulalims, he ha? a most iividcquate idea of the 
daily refjuiremcnts of a soheitor’s^husjoess. Solicitor.s are only 
hnnuin after *1x11, and they arc rapidly becoming oppressed by 
the masses oj new procedure rules, and rejjcals of (dd rules, 
which are pitched into the pathw'a/ of their daily work with 
inconsiderate liberality.” 

Since that time four practitioners have been added to 
the Committee to give it an ** adequate idea of their re- 
quirements, There may be too many Rules issued by the 
Committee: it is a fault to be guarded against. It is, how- 
ever, a fault far easier to put up with than the old rigidity 
of procedure that marked the period before the Rule Com- 
mittee came into being. It is the natural course in things 
judicial,” says Mi.«Birrell, in his entertaining essay on Bills 

J Writieii lor the 1902 Suppleineut to the 9ih cditk»n, In the pro'rnl (the 
nthJ tvKtion it appears), slightly revised, iu Vol. XV, p. 541. 

* 92 1894). 
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in Equity,^ '^for a procedure to stiffen as in an arctic frost*’ 
Every batch of new rulesi therefore, thaws out a bit of the 
stiffness. • • 

A fourth cause of complaint occasionally heard against 
the Rule Committee is that its powers arc t(K> great. In 
1883, when Lord Sclbornc's revision of the Rules was first, 
puMishrcK there was sorfte effort to have its taking effect 
postponed by Parliament, Lord Halsbury (then Sir Hardinge 
Giffard) leaflin^ the opposition in the Lower House, In bis 
address® he protested against what he ternted “this silent 
and secret mode of altering the law/’ and complained that 
the Rule Committee was able to legislate without public 
knowledge of its proceedings. T^is objection was even* 
tuall}’^ removed by the Rules Publication Act in 1893. ^The 
habit of Parliament to delegate to the Ryle Committee and 
to similar autlunities the power to^su^'^ply the details for the 
operation of statutes has grown steadily, but the opinion is 
sometimes expressed that it is cairied to& far. 

As one legal journal explains*^: — 

“ The origin of this propeiisif) to leave mailers* to be settled 
by rules was ])rohabl}' in part an appreciation of the convenience 
to a legislator who is in a hurry of presentiiJg lo 4^arliament a 
sketch only of Jiis jirgposals, asking for aulfiority to complete 
them by rules at his leisure ; and in part, a notion that opposi- 
tion to a measure will be obWated if debateable details will be 
left out of it. We have repeatedly called attention to the 
dangers of (his practice/’ 

Especially in the last few years, there has been great dis- 
satisfaction witli the manner in which controversial Acts 
have been rushed through Parliament, leaving w'lde dis- 
cretionary authority to executive and judicial officers for 
V the framing of rules to fill up their gaps. This is an 
objection which •applies to all latter-ddy legislation, and 

^ 1 A Ci'ntury of Lav* p. 170 (Umilon, 1901), 

* n, 1883). 

® 37 Solicitors' Jour uaU 677 (August 5, 1893), * 
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J(' not duly to s^t(Vi!^it|tt>‘^a'gr such dullos n^n tbe'^RuIttS 
i'”* Cowiaiftta. ^ ^ ^ ^ * , t \ 

Lastly, It ^tgiied tM tbfe vwy itittd* 

; daccd into cfvfl pfopifiiure by tha i'nld*ma%jin|l S}*$f§th ha® 
bfen the sdhfcit df (fotnendous litlgAtion, and that thoostinds 
of repoit|Sd decisions oil ptocedoral queetious attest the 
trava^ce of constant alterations that requue fresh ^ndkial 
interptltation. Mr. Hcndeison, }n his liivehputeAt of C( 4 » 
Pk^ng, makes the following lemark, apropos of Mr- Snow's 
calculation that from 187$ to iSgOt ovei <(,000 dcdsions 
were handed down in the Lnglish Courts upon questions 
. of procedure * •— ' 

, “Eier fruiUiil of <c mention and delay, a changeable protc. 
• {line a gnevems burden to the commutulv, which mint pay 
the price of mtciprcting all new jegulation? of procedure, 
t whither by Rules pf Court or direct enactments'*' 


* But the prospect IS not quito so gloomy as all that^ as a 
little hispectioo of *thp' figures will show. In the 15 years 
for which Mt, Snow quotes, there were begun annually an 
aveiagc of *80,000 proceedings ol all sort*. In the several 
Divisions of the High Couit: one sees at a glance hpw 
; smalt a piopor^tion of these were involved m an annual 
.average of 275 dccisions'on procedural questions. To 
Como down to more irecentit times^ the of^cial judicial 
! Statistics for the last few years show that of the enor- 
mous number^ of |no^da)a^ tjui^StKths decided by the 
masters, less than onC-ihirtietb are appealed to the Ju^ge' 
in Chambers. Of those, fnoro thai^ thiee-Ionttiis go m 
I'^futher and are never heard in XlOurti the ofber oae*< 
fourth form the residue of disputes suflcleutly two^sideif 
,*to he submitted to the Court ^ actha) 

' number tb^ are than one-l^f per cenh <jf the rttgal 
'number of ptocoedinjg# annually ot|si<benru4 in *h<s 
^ Court-M^uiely «pt a cause iof appcehengion; * ' 


Cmxtmth 




^ ^ (>th6r pijrtionsi of the Code, ' 

i‘,ior ftfov* <0 1>© iroprtfcilcdt‘rai S^ctu^ o}?era£ion. To tffect 
I Ihls objckr^p'^tactitlotters ptjiers !>j»v6 p“nt forwaiB man> 

’ jsuggfestioB 3 ,'‘fr 0 ^ti whiclt a few ^elfefctlon* may bo of inttrcst. 
;‘Tbcy aioUddr^sed either t§, i|?h8ni^ea,j^;t|d*co,fi^ of,: 
? the Comrdittee or tolmproveisjenis iii’iil/jSitVfiibtts 

As to the the poiii|t of att^^. ha?, ^always been 



Ajfii«^S'^'wh^|'',todwle^ 'by* Reason , of 
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that at Calcutta, where no Committee I As j-^ct been np- 
pointedi the Rejfistrar of the Hi^h (‘ourt has.l>ecn made 
the Committee’s Secretary. Thcr® are, therefore, proce-, 
dents for admitting to th<‘^KnglisIi Rule Committee in some 
capacity one of the Snpieme Court Masters, who fulfil the 
sarm* functions as the Registrars in the ConrtvS named. In 
his testimony before tlie Koval Coinmission on Delay in the 
King’s r>onch Division, Master Chitty made' a strong argu- 
ment for adding one of file Tdasters to the f oinmitlcc.^ but 
the suggestion was not cml)(nlio(l in the Commission's K(‘poit. 

It is recognised, however, that eillier a Master or some 
other officer conld n<'t as teehjiical adviser to llio' Committee 
without actually being ;i member ul it, and this foini of 
alterati'.'. in the persoimel of the Comniitt<‘e scfmis to meet 
with more snj'j)oj:l than the other. In i>ply to Master 
Chitty, Mr. Charles Dc tny Morton, of Liverpool, a member 
of the Rot'al ('ommission and also one />f the present 
solicitor iiK'inlxTs Af the I^nl(‘ Conmutt(te, said:-- 

‘‘ There is a feditjg that the lligli ('ourl Rule ('oinmittie 
ought not to have Masierft thei^. ] koiow thete is such a 
fi'chng, but I do nc't ({uitf; know the lea^on. Would not yoiir 
siii'geslifm be^ given effett to if there was secretary or official 
in the nafure (‘f a secrotaiy', a skilled nwn who Avas made a 
slitnclijig secretary "to the Conimittce— wliose duly it should 
be to receive suggestions from the Masters and practitioners 
and regularly, to bring tliose suggestions before the High Court 
Rule Coniniittc<; for consideration ? ' 

In that form the proposal to aid the ('ominittco by some 
sort of expert assistance has been made more than once. ' 
As early as 1890, Mr. Snow, in one of the letters he wrote 
to the judges to disturb their peace of mind about the 
R.S*C., suggested that they could avoid the technical diffi- 
culties of rulC'iuaTving by appointing sonie official, either, 
as permanent adviser or secretary, who not only couW keep 

^ I'ad, 1913, Cd. ^>762, Minutes of Evidence, VoL 1, p, 29. 
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the revision of th*e" Rules up to date, Init Would receive ' 
suggestions and complaints from the public and from the ,V 
profession, and formuhto them before subiuission' to Uie' 
Committee, so that only the question of principle need' be : 
argued, not that of form.. “ Clerk of the Rules,” he sug* 
gested, might be an appropriate title for such an officer.’ 

Ten y(!ars ago the report of a similar suggestion was re- ' 
produced in the .following item in the Solidfors' Journal.^ 
“Tht? of the Liverpool Law Society (Mr. F. Marlon 

Hull), in bis address at ihc annual nieetin^i of the society, tlm*w ' 
out a Suggestion which it is hoped will not be lost sight of. 11 o 
])r()p()sed the appointment as assistanl-seqfctaries In the Rule 
Committee of a^jiractising barrister and a pradising soli(*iLor, to 
whom suggestions could from time^o time lie made upon rules 
a«d orders, so that due consideration could be given to any 
propo.sals btforc they are brought Ix^fore 4 he “Rule Comnuttec. 

'rhe idea appears to be an excellent on»* '' 

Owing to coincidence tl^at the j)rcsent Permanent 
Secretary to the Lord Cliancdlor/'^ who has acted as Sec- 
retary to the Rule Committee for ovgir 30 years, has sjiecial 
professional <]ualifications*whicR have enabled him to take a 
most active and invaluable parf in the Ryle Committee's 
work, there has been no reason up to the jeesent to regard 
these suggestions* as touching upon oppressing need. But 
when the time comes for him to resign the duties of his 
office, the whole subject will be opened for discussion, and 
some definite policy adopted which will probably extend to 
the County Courts Rule Committee as well. 

A rather more elabomte arrarigement is that suggested 
by Mr. Francis A. Stringer, the head of one , of the depart- 
ments in the Central Office, and one of the present editors 
of the Whiic Book, In an address delivered before the 
Solicitors’ Managing Clerks’ Association in i9Q2f,* he pointed ’ 

^ * %lLa'ivJ{>urmU 268 (May '3, 1890). , ! 

• Sir l^iinneth Muir MackfinwOj ’G.C.B., K.C, ' 

• ' ' , * Reported in 46 Sdicitm ' 412 (April 12, 1902)* 
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oujt that the Rules of the Supreme Court contain Rules 
of two (listinct types — those in which piinciplcs of proce- 
dure arc embodied, and tli(Kc ^\hifll arc mere practical 
directions for giviii" effect to those principles. He ])io- 
posed tliat the Rule Coimnittee of Judges should confine its 
attention to the Rules eiubodyiug pnncijde: as to the Rules 
of practical direction, he would have tlunu drawn or altered 
by a body subordinate to the Rule Coinmiltc'c—- a l)od} com- 
posed of masteis, registiars. soheitfUb managing clciks, and 
others, whf>se d.ulv woik consisted in following the piac- 
tical directions in the Kulc'^. “Actual knowledge of pioce- 
dure should he the one esstmlial (]nalH'n aiioii ’’ in making 
up this subordinate hoaul (to quote from an aitich' on the 
sami^s.oject pnblisluHl by Mr. Sliiugt'r in iiSqqb. “and not 
necessaril} professj^uial (]iuihticati()ii." Such M board would 
be in close touch wlt«li tjie actually pnictising elements of 
all branches of the profession, and tould fiiyne satisfactory 
rules, either of its own mption f)i upon the request of the 
Rule Committee, to be appioved hv the ('omniittcc before 
they were is*siied. • ^ 

One suggestion dealing stdely with Lhe methods and not 
at all with nil c (;()mposilion of the Coirimiltee is that there 
should be .some fixed^plan for periodic icvision of the entire 
Code of Rules. The Irish Rules, first issued in 1877, were 
revised in i8yi, and again in 1905; the Ontario Rules, 
issued in i88r, were revised in 1888, then again in 1897, 
and once more in 1913; the English County Court Rules 
were revised in 1875, 1886, 1889, and 1903, and there is 
now a fresh revision under way,® So also, it is argued, 
fbe English Supreme Court Rules ought to be carefully 
..edited, and all redundancies eliminated, at recurrent periods. 
^Certainly the prcsgnt Code, cumbered by the accretions of 

'• ’43 ShUciiors^ Jmntaly 363 (^pril 1, 1899). v 

' ^ ... 

1 Mention Uiree revisions prior to (he Judicature Acts : 1851, 1856 
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30 years of amenefinent, is badly in need of reyiapb ; tltatjj 
was recognised as far back as 1894, when Lord iterschell, 
had a revision put indiand, which, though complefed two .! 
years later, was never accepted by the Rule Committee^ 
Another possibility, for making easier the authoritative/ 
interpretation of passages in Ihe Rules, is that the Rule^!- 
Committee should have* some share in deciding appealsfi^ 
taken from inb‘i;pretations put upon Rules in Chciinbers. - 
Some time ago, befoic the present arrangement of a Judge 
in ChamluTs was devised, there was a demand for a special 
Practice Court, or at least for the regular allocation of prac- 
tice appeals to the list of one particular*judgc, who should 
be expert in the subject.' The creation of the Judge in 
Chaipbers largely satisfied tha^- demand, without rujining • 
counter to the*modern distaste for separate Courts of special 
juiisdictioii. Ihil there is still tin; difficulty that the Judge 
in Chambers cbang<^s fiom month to month, and often from 
week to week; also tliat his deci|jons are not reported, and 
are, therefore, not available as precedents; so that there is 
no certainty of uniformi^^ in diis decisions. Appeals may 
be taken to him from the Masters repeatedly on the same 
point, and each time he will consider t\]^ point dc novo, 
except so far as Ite chobses to be guided by hints as to what 
other judges have decided in Chambers, Parties may and 
often do, with his leave, appeal from him to the Court of 
Appeal, and there, of course, the reported decisions 
some indication of how the Couit will decide. But it/is/?!! 
hard for a litigant to understand why he should have to/, 
pay the costs of having the Court of Appeal interpret ,rr{lea' « 
apparently made by the judges for their own guidance. ‘ 'ill 

• To remedy this, the suggestion is tliajt the Judge, in ChEin»| 
hers might, under the power '^5^' Coiyt to order speciaK 

' references, order practice questtlohs of first impression 

• referred specially to the Rule Committee, for Aein 
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, whether or not the rule in question, as "they understand it, 
applies fo the case in point. Tljis would require some such 
special assistance for the Rule CoiniEittec as lias been men- 
tioned in (he preceding pages. Sucli decisicns, if reported, 
might well be considered binding interpretations of the 
Rules, especially in view of the fart that tlie Rule fom- 
mittee have, over a scoie of times' since iNSj, passed Rules 
intendc3 to counteract judicial decision^ in wIik h not only 
the Court of Appeal, but e\en the House of l.ords have 
sought by construeiion to limit or restrict the ojieratioii of 
particular Rules.* 

In conclusion, it ma\ not be siipoierogation to point to 
the development of l^ngli^h ci\il juocediiie since' 1^75 as 
the icsnli jf careful and intelligent studv b\ some of the 
best minds of thc^Miglish ]>eneh and liar. Tlie ( lost' asso- 
ciation of the riilc-niKkirg body with llu' Lord ('liancellor- 
ship has been a factor of great potrne) in l>t e])ing its work 
up to a standard behtting tlic dignitv of that office, but e\en 
apart from that iniluence, the Kuh' (‘oinmittee has, w'ith 
few breaks ?jince it w'a> establishe 1 nnifonnlv benefited bv 

I * 

the ser\ices of the most able lawyers m iMigland. Starting 
its career flndei (he ausjuccs of two such giants as Lord 
Selbornc and Lord Cairns, careful 'not to throw^ aside too 
much of the procedure with which older practitioners were 
familiar, but constantly changing and developing the Rules 
entrusted to its care, it has brought civil procedure to a 
point where the following words, written of it by Lord 
Bowen in 1887 still true to-day, are not a whit too 
high in its praise-:— 

1 See O. 3, K. 6 (Fj ; (). ii, R. 1 (a); O. 16, R. i ; O. 16, R. 8; O. 16, 
R. 54 (a) ; O. 31, K. 20 ; O. 48 (a), K. 7 ; O. 65, R. 6 (a), etc. 

® The pasbage ib fioni an Cb^ay on ilic Adraini.stration of I he in a jululec 
&)inposiuin entiUed 7 '/u 0/ Qiieefi I'lt/orw, \o\. 1, p. 309 (Loudon, 1887). 

It is quoted in Diccy, /!tr 7 u and Publit Opimon^ p. 207 (London, 1905), wilh the 
following comment: “Any ciitic who dispassionately weighs these sentences, 
notes their full meaninc, and lemembeis that they arc even more trut in 1905 
than in 1887; will parllally understand the imniensity of the achievement peifuimed 
^ by Beoithaiii and Lis school in the amendment of proLcdiirc— that is, in giving 
^fQj&lily To the legal rights of individuals.'’ 
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“A com[)lete*boay of rules— which possess 'fhe great ihenj; 
of elastif'tty, anft which (subject to the veto of Parliimeijty' 
altered from lime to time by the judges to meet .defects as'rtiey’; 
appeiir— governs the procedure of the Supreme Court and all . 
jls bmnt'hes. In every cause, .whatever its character, 
possible relief can be given with or without pleadings, with or 
wilhoiil a formal trial, with or without disco\eiy of documents . 
and interrogatoiies, as fhe nature of the case prescribes— upon 
oi.d evideiK c or aftidavits, as is most convcnienl* Every 
amendment ran be made at all times and all stages in any 
ie('ord, ])lc.Kling, or juoceeding, that is requisite for the pur- 
pose ol deciding the real matter in controversy. It may be 
asserted without fear of contradiction that it is not possible in 
the year hSS; lor an honest litigant in Fh?r Majesty's Supreme 
C'ouit to 1)C‘ defeated by any meie technicality, any slip, any 
mistaken step in his litigation 'I'he expenses of the law are, 
still too and have not diminished pari passtt witfi other 

abides, but law lias ceased to be a scifntihe game that may 
be won or lust by pl.uing some particular move.” 

• 

Tliis is, as Professoi DiccN’ reiTiarks, a* masterly picture of 
die actual aciministiaiioii of die law drawn by one of the 
ablest and most enlightened 4)f the* English judges, and it 
lea\es no room for doutt upon the merits and success of 
the English uile-niakiiig authority. * • 

• • Samcll Rusenuaum. 


II.— TRIAL BY COURT-MARTIAL.. 

N O civilian within the United Kingdom is prepared to 
question any steps which may be found necessary or 
expedient to be taken by Parliament, either for the protec- 
tion of the realm or for the furtherance of the yar. All lo^al 
subjects are only too anxious that for both these purpose! 
the Sovernment should be armed with the fullest anid 
stringent powers possible. It was in thisb spirit 
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'^'Defence of the Reajm Consolidation Act 1914, which re- 
ceived Kie Royal Assent on November 27th ' last, passed 
through the House of Commons vrithoiit any discussion 
whatever upon the most serious change in the law con- 
ceivable. It was otherwise, however, in the House of 
Lords. Here the Bill met with powerful opposition and 
mordant criticism. 

The 5>J)irit of loyalty was just as strong, but it \\as not dis- 
played by mere dumb acqnit'sccnce. It was at once realised 
by legal Mombeis on both sides of the House, that certain 
of the powers confciTi‘d upon the (jovernment were in the 
,i|>l'esent circiimstaures neither neerssar}' nor expedient, and 
' were fraught with consequences of the utmost danger to the 
. liberty of ' !'e subject and the law of the land. 

The Bill, argiK'd^ Lord Loreburn,^ placed at the option of 
. the Executive the power to deny to any British subject, when 
. they thought fit, the rigiit, whi('h In now* has, to have the 
trial for his life before an oVdinarj tribunal. By tliis Bill, 
the life of a British subject might be j^laced at the mercy of 
, a military court-mart nil, eveji though the Court of Assi/e 
might be sitting within fifty yards. If it could be shown 
that the Courts of law' were not available, or that they were 
' not deserving of confidence, that was another matter, but 
this pow^t; ought not* to be given w'hen these Courts were 
' available, and quite as able to do justice as at any period 
' during the last hundred years. Equally emphatic W'as Lord 
'Halsbury 

' ‘‘I see no necessity,” he declared, “for getting rid of the • 
fajbric of^ personal liberty that has been built up for many 
generations. Although there are things which -should not . 

' necessarily be insisted upon in time of war, it seems to me 
that this wholesale sweeping away of them is greatly to be • 
'‘deprecated. I hesitate very much to surrdider all the liber- ' 

, ties and protections which have been built up, as I say, for ; . 



TRIAt BY court-martial; 

many generations, just because at this particular time ther<^;; 
are some things *that yoii may wish to do more quicily 
at any other time. quite agree that the jurisdictloiif ’'Wrfeb * 
an offic er has over his own soldiers is -such that we ought fiotj ; 
to interfere with it, and, thereforef I should certainly agree to 5' 
that extent to the giving of this jurisdiction, at the same ,tiwv' 
reserving the right of any civilian who is not bound by 
military oath, to claim ^hc right to be tried by a judge and '!? 
jury. I believe a judge and jury would be peifectl)^able to 'f 
do justic’i* ii> those cases, and I do not think that the liberty 
of the subject is so trifling a matter that it can be swept away ' 
in a moment, because some of us are in a panic. 

“ I am not aware,’* said Viscount Bryce, one of our greatest 
living constitutional lawyers, “that there lias ever been any 

precedent for such a proposal If it was a case of 

iiyasion or of civil war, then, of course, the Courts ^ould 
not be available : but while the Courts ^re available, surely 
some further reason should be giveu to us than has been 
given for such an extraordinary departure as this from his- ' 

toric [irecodent I need not *?ay that we are all 

heartily and entirely with the (Government in desiring to give 
the amplest power for the arrest and detention^ of offenders, 
and we all agree that jio crmic could be worse than this 
crime of aiding the enemy if edmmitted by^a British subject. 
The (jnly question is, whether the Britis]i subject is not 
entitled, as he*alwa}*> has been in times past, to have the . 
constitutional protection of being trieJ by a Civil Court when 
there is a Cavil Court there to try him.’* ’ 

Lord Parmoor spoke to"*^ the same effect, arguing that 
question at issue was the mode of procedure : — , ^ . I 

“ I do not believe,” he said, “there is any precedent 'forv^ 
taking away the rights of a British subject as r^rds 
trial by a jury directed by a skilled judge. I do not wish, to, j 
throw any aspersion on Courts-martial. The difference 
tween the two bodies is that Codits^martial have neither 
pfbeedure nor# the experience tba't^our ofdiriary^C^ourtS' 

' They have hot, in fact, the ^feguards that /have, 
in*the Civil Courts, to protA^.an innocent 
^.wro^ly ‘charged.”,^. ^ 
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The abrogation of the right of a subject to be 

tried by a jury was. Lord Weardalc velieinentl} declaivd. 
a “monstrous thing.’' • 

After the Bill had hern iwul a s» cond time, LmixI 
Lorebiirn moved tht‘ following aiiK'ndiiiLnt 

“ Any IJritish siihjL'i I wlio h.is nut ac« i j)l» d Jiiilil.in oi iiaxal 
employuu'nt shall li.wt lln* iii^ht/il In (Kiiiand' it, to hr tiled 
by*tlK‘ oulinan < omts ol law loi .in\ uflcm i j>iini\hal)l( 
undiT Ol by virtu* ol this i i( sik h t ui^Hsmu* axaihlilr, 
and all sueh ('tnirts shall h.iw )ii' imIk iK’ii l'> tiy am sik li 
offences, ina(<oidamc wiili iraiilaliuns n* hi .naile hian lini'. 
to lime h) ( irdei in < 'oiiin il ‘ 

Upon the statement of llit* Loi<l C Iimik elioi, that lli-- Bill 
must he I'assed as it stood oi dK^pjud. and in mcw of lii^ 
iindt'rLaumg that until tlu lion'll' n -.i--rmj)]isl aiid'ionld 
rc-consid^ r the niaitei no om -^In'iild \k i.\c(ii!«’d m 
pursuance of a h\ a t <»u! t m.ii tial undt j the 

piovibiuns of tlu' Bill, Loi^l L<»rel»iiiii withdiiw liis .iineml- 
ment. l.oid Ilaldiiu staiMl that J m llie me oitii.ie il w.is 
found desirable to mllfi t tin d< .ii'* nt* m' . there would he 
a trial for high trerisoii. ^ • 

To lliLsg crifteisins no <.fle( li\e ie]»l\ was or mdeetl ioult.1 
be made. Minisleis, of eoiirse. jjli‘aded^ tlnir good inten- 
tions. The Mai(]iie§s of C'lewe eiidea\ uilit'd to (oiisole the 
dissentients by exj)ressiiig his faith m C'ourts-inartia], and 
reminding the House tliat an appeal to the Home Secretary 
to exercise the i)rerogative of ineir\ would still remain 
open to the accused. ’* I do not believe," he said, “ that 
any military tribunal safe-guarded .... by the connection 
between the War Department and Pailiarncnt, which is an 
exceedingly close one, could be, even if it desired to be, unjust 
in this matter of trying a civilian- that is to sa}', that no 
hurried decision ^ould be taken by which* a British subject 
would be tried, perhaps not by a public trial, and taken «ut and 
hanged or shot, without having an opportunity of Appeal.” 
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Upon reflection fhe Marquess would, I feel sure, be the 
first to admit that a Court-martial, of all tribunal?, is far 
from attaining:,' infallibility. As to his second point, no 
appeal from its decision is provided under the Act, and if 
the executive ofliceis of tlie Court carried out its decision 
in due course, the accused would be executed and buried 
long be fore the Home Office h.id investigated the case. 
On thi^> point we are not left to an unaided imagination. 

After the deVlaiation of ^^artial law in Ireland, in 1798, 

M’(dfe Tone, ha\iii^ returned to Ireland in the military 

service of France, was captured, tiled by C'ourt-martial and 

senti'iiced to be hangi‘(i. His father immQdiately applied to 

tile Court of Kind’s Uench in Dublin for a writ of habeas 

corpus. s(;on as the ('oint opened on the day fixed for , 
• ^ 
Tolled exeriiti*)!!, (Tirran enteied, leadm^^ the a^ed father, 

wlio j)rndiiced his atlidavit statinjj: tluit his son had been 
hiou.s.;ht bef(»re^a heiiOi of olficeis itself a Coyrt- 

inaitial and senteiicet^ to death? • 

“I do not im-knd/ said Curran, “that Mr. Tone is not 
guilty of the charge of whii^li he *is accused.* I presume 
the officers \vere honciifrable men. But it is stated in this 
affidavit as a solemn fact that Mr Tone hiBil no Commis.sioii 
undei Ills Majesty, and therefore no Ctfurts-martial could 
have cognizance of any ciimo imputed to him whilst the 
Court ot King’s Bench sat in the capacity of the (ireat 
( nmiiial Couit ol the laud. In time when war was raging, 
when man was o[)posed to man in the field, Courts martial 
might he endured, but every Jaw authority is with me, whilst 
I stand upon this sacred and immutable principle of the 
(’onstilution. that Martial law and Civil law are incompatible, 
and the fi^rmer must cease with the existence of the latter. 
'J'his is not, however, the time for arguing the momentous 
ciuestion. My client must appear in this Court. He is cast 
for death this very day. He may be ordered, for execution 
whilst 1 address you. I call on the C^ourt to support the law ’ 
and move for a habeas corpus to be directed to the Provost- 
Marshal of the barracks of Dublin and Major Sandys, to bring " ; 
up the body of Tone.” * 
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‘‘ Chief Justice (Lord Kilwarden) : Have a writ instantly 
■;* ‘ prepared.” ' ‘ ‘ 

" Curran : My client may die whijst the writ is prei)aring.’' 

“ Chief Justice : Mr. Sheriff, proceed to the barracks and 
acquaint the Provost- Marshal that a Will is i)reparing t»> 
suspend Mr. Tone's execution, and see that he is not 
executed.” 

’ “ The Court awaited in a state of the utmost agitation and 
suspense the return of the Sheiiff, who spec'dily npiiean d and 
said : ‘ My Lord, 1 have been to the lumvks'in puisiianc'e 
of your order. 'I'he Provost-Marshal says he must obev Maini 
.. Sand}s. Majoi Sandys says he must obiy Ja)r(l C^)ln^^allls 
Mr. Curran announced at the same lime ‘that Mi. 'lime, 
J the father, had just returned aftei seiving the /lainny 
5^'* and that Cenoral ('raig would not obev,' wlieii 'I'lir C'lnel 

^ Jiisti. e exclaimed, ‘Mr. Sheriff, lake thi* l»ody of Toiir into 

Tiislvjdy ; lake the Provost Marshal and Mjijor Sanil\s into 
custody, and sflow tlie older of the Court to Oeniral ('lalg.”’ 

The Slicriff departed *011 his mission only to find Wolfe 
Tone dying. CnaWe to Ifbar the ignominy of an execution 
at the hands of the hangman he had cut liis tin oat. ‘ 

What but for tln^ *tragir^ incicP'nt would have betn the 
result of this conflict between ^tlie i ivil court and the 
military tribunfl which liad senteiictd a man to death over 
whom it had no jurisdiction, it Is impossible to determine. 

' - The case illustrates fhe attitude of military officers. The 
• Provost-Marshal says he must obey Major Sandys. Major 
. Sandys says he must obey Lord Ccriiw^allis,” and “ General 
Craig would not obey ** the writ. Does the Marquess of 
Crew^e really think that an abortive appeal to the Home 
Secretary is equivalent to a trial by a judge and jury with 
a^vTight of appeal to the Court of Criminal Appeal ? Is it 
not apparent that a military officer entrusted with the 
of a prisoner would carry out his orders at the* 
ip^inted hour in*spite of any appeal lodged by the prisoner 
Office? 

^ Mr.f Jaisies Lowiy,dn his Martial Law within the Realm 
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in order to deal effectively with the princi^^ !iq,yo}y^,| 
in the Defence of the Realm (Consolidation) Ac^^Oh^ 1 
Kceiilations tiicreto, it is necessary to set put the Sub^^()iTO 
more or less fully. The main question at issue tp be dfs- 
nisscd is the mode of trial and punishment, although some -j 
miiioi criticisms will be offered upon other points. j 

By sub-sec. i of sec. i of the Act,^ His Majesty in Council .. 
is tunpowered — ‘ ' 

“ during the continuance of tlie present war to issue regulations , 
foi securing the public safety and the defence of the natifjn, and 
ns to the powers and duties for that purpose of the Admiralty 
and Army (!ouncil and of members of His Majesty’s forces and 
other persons acting in his behalf; and may by such regulations 
authorise trial by Courts-martial or in the case of minor offences 
l»>*Couils of Summary Jurisdiction, and punishment of pessons 
committing offences against the regulation!, and in particular 
any of the provisions of such reguli^fioiis designed— • 

(a) '1 o prc’vent persons comn^jinicatin^ with the enemy or 
obtaining information for that purpose, or any purpose calcu- 
lated to jeopardise the success of the operations of any of His 
Mtijcstys forces or the forces* of his allies, or *10 assist the 
enemy , oi • 

(u) To secure the safety of His Majesty’s forces and ships, . 
and the safety ot any means of communication and of railways, 
forts and harbours ; or • 

(c ) To i)revent the spread of false reports or reports likely to ^ 
cause disaffection to His Majesty, or to interfere with the success' 
of His Majesty’s forces by land or sea, or to prejudice His 
Majesty’s relations with foreign powers; or 

(d) 'J\) secure the navigation of vessels in accordance with 
directions given by or under the authority of the Admiralty; or 

(e) Otherwise to prevent assistance being given to the enemy’^ 
or the successful prosecution of the War being endangered.” 

. 

^ 5 Geo. V, c. 8, ‘ See Manual of Emorgonc^ Lesislaltott, comprising 
Acts of Parliament, Proclamations, Orders, etc.,' and Supplem^e^^No.^2^ 
made in consequence of the Edited by Alexni^'; Piljilngi"' 

Lop4pn: Dwrling Si Son, Ltd. /’ 
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III piirsnaticc of this sec., Regulations were issued by 
Order h\ Council of NovciuIkt jStli 1914. 

f>y sub-scc. 3 of see. 1 of the Act it is lawful for the 
AdniiraUy or Army Comicil to ac<]iiire the output of any 
factory or worksh<')p where munitions of wai are manu- 
factured, and the pt^ssession of such factory or workshop 
or plant thereof as may be ivqiilieJ. 

Regulations 7 and itcal with i hose powers, and the 
procedure to he adopted in case the eompensatien ea/mot 
be agreerl between the paities. 

Suh-SKS. and 5 of sec. i contain the luovisions towliich 
in our opinion «vcrv loyal subject in tiu: realm may, in 
the llglil of our piv^c'ut knowh’dgc', justly take serioii> 
ol)jecti«'n ■ — , 

(4; I'Vir tin- ])iirpu«>e t»f the trial nf a peiStx* for an offLUce 
j^inder the regiilalj*»nsj») C'uurl niarlial and the jjuiiisliint'ut 
th(‘n‘i»f, the jktsoii )nay he pn^reedul a'^unst and <lealt with 
MS it h(‘ were a*perMHi ^iii)je('t to uiililary law, and had on 
a(Mi\r' servia <‘nuiinitt(‘d an tjO'ence inulei ser. K ol theAiniy 
Act: l^^ovided tha> where n is pjnvi^d that the offLiu'C is 
eoijinilttod wath the intijiitinn tiie ejiemy a peibon 

t'ojivwied oj, siieh an oTfence l»y a Court martial shall be 
liab'e lb bnfli'r death : 

“(5) Ror the jmrpuse ol the tiiaf of a person I’oj an oflenc'c 
under the re.^ulaiioii^ by a ( ourlof Summary Juiisfliction and 
the pimishmeni theieok the offema* shall be deemed to liave 
l)een committed either at the plaec in which the same actually 
was committed or in any place in which the offendcir may be, 
and the ma\imum jienally which may be inflicted shall be 
ini]nisonnicnt with or without hard labour for a term of six 
months or a line of one hundred pounds, or both such im- 
I>risonmenl and fine.’* 

It is to be noted that by this section the right of the 
accused umlcr set*. 17 of the Summary Act 1879 to a jury 
is expressly w'ithdiawn.' An appeal lies in England to a 
C’cmrl" of (Hiartcr Sessions: in Scotland to the High Court 
of Justiciary, and in Ireland to a Court of (Quarter Sessions. 
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Snell an appeal, howevci, could only be brought on a ques- 
tion of law, an*d so a jury, to review questions of fact^ could 
not be granted. 

In addition to the penalties f^rescribed in lln\^e sections 
by sub-see. b of see. i, regulations may be issiiLd autboris-* 
ing Com ts* martial and Courts of Summary Jurisdirlifui “to 
order Ibe forfeiture r»f anV goods in res]>ert (*f uliieb an 
off«'nee against tb(‘ regulations lias been comnjitted." •Kogiw 
lafions 57 and give this authorisation. 

It is essenlhil to ascertain wbnt offem es are triabli*, by 
Courts-martial and what by Courts of Snininniy Juiisdie- 
tion. XeitluT in the Act not in the Kepilations is Iberc 
any definition of either of lliese classes of (^flcnees. Sec. i 
of tlic Act, it will have been observed, provides that His 
Majesty in Coimcil may, by regulations, antlioiise the trial 

hy Courts-martial, o\\ in fh(‘ tnse of. minor offences, hv 

♦ • ** 
Conus of Summary Jurisdiction, hut as to wliat consti- 
tutes a minor t)fl\'nce ihe Act siKuitf The mystery is 
solved by R(‘gnlation 5^:-“ 

“A [KM'son iilli^gcd lo J»e guflly of an off nee against these 
regulations may be tried either fty a Court- martial or b<‘rore a 
Coiui of Summary Juri^dicliun : IVnvi(li*(l lluU, in*ilie. case of 
any offeiiee against ilu^se roguUtions declan'd Ixt a siiinmaiy 
(iffeiue, the alleged ofTendi’i shall not he*liable to be tried other- 
wise than befi>re a< ’onrf of Summary Jurisda'liim. When a j)erson 
is alleged to be guilty of an offenee against lh(‘se ngiilalimis 
(other than offence de('lared by these regulations to be a sum- 
mary offciK'e) ///<? r(7se shall be rejerml fa ihc ampelcaf mvai 
or military aulhonfy, who shall iuvesfii^afe the case and deter- 
mine whether it shall be hied by Courbmartiol or suminarih\ 
or shall not be iirocecded with, and if the alleged defended' is 
in custody he shall, if he is to be tried by (oiiit martial, be 
kept in or handed over to military custody, and it he is to 
be tried summarily, be handed over to or kipi in ffivil custody/^ 

So far no offences have l)ecn declared by these regulations 
to be summary offences, and whether any offences are to bo 







med by Co«^ 


jiuttbh, 'tiie 
(iiflthioiity to 

;, Surely majori|n|; ^tnor'^ffenices shciuJd^iiavtf 
'.the Xct'al^is^^!i^k^ 6 ii'in''^!Ciiy ’''The 
,'di>tin'cdo'i(i?‘'I)j^f^'h^^naval or' mnitaiy\iiithpfit'yj:ii''’t^ 
<lueatioA'''^JiicK‘''’^il6nl'd bite, 'left' 'to tlie' (^kretioiv''of 'bLn"^;iiavai'*' 
■„'or aut^otit'y 'liowever ‘cbin'pfctent. ' The 'pirdvisidij;';; 

Xfor jtliie.’triSJ .of erpn miubr offences by a cH'il tt'ii)unal;'as .^ 
‘■‘cointeniplated by the Act, is here' shown to ibe (jniite iMusor^;*' 
'll, !If Ahlers” offence liad been' conimtitted,'- 'after Ac Act 'carhC,'' 
I jhA force, is therp any donbt that he' wohld have ^cn tried !' 
'. 4 >y Court-njartial, chhvici'ed and eSecufed ? >' As it was;' hb:''' 

' ' t ’ ' , ’’ v‘ i' 

trifd before a judge of the High Court and-a jiihvand . 
‘-'the prosecution was conducted by the fiolicitor-tjeheral. He ' 
> was convicted,' yet his cbhvictibn wa?, <luashed by the hnahi'-V; 
f,mous judgment of thc‘ five jdd'ges c'dthphsiing' the 
ijof Criminal Appeal prt the* ground that the prisoner had no" 
■..priminal intent. Even with a civil judge and jmy wc see i 
^'how a graw injustice* was patiowly. avoided.' We also see,’ 
" the necessity for an appcal,lo a inore impartial tribunah ' ,' 
By spbs, a oPsec. i of the Act the *'■ Kegnlatio'ns' inay jpjror^ 
vide for the suspension of’ any festrictioiis»oh ,'lh'e‘acqUisitIoit!i'p 
'Or user of land, oi:,t|e ;pxerci§e of,.Ae ppWer of' making hyb^l! 
' laws, or any other ^tteirs Under Ao'; Defence Acte i'84i;;A;| 
1875 or the, Military |4nds'' 'Acts 

,' 6 uch regulations or ,eBy'*^d'^ 8 . 1 inade' thereunder aflfec^^ 
.'the pilotage of vessels, may:;eu]^rsedt? afiy enaOtnienty' 
i-i charter, 'bye-law; regu'lation'oir pfpii’i'sion.’ jie' fo'^jlotagei'T,''^^ 
'./.'■lEvgulationS; 3 ' t'o' '; 6 .'''incl|'siyff|^deal,i;yf'H 
'^fepred uppn ., cohipetpnt ^.bavaf; jandy.jbOit'ii^'.i'^A*“^“^^ 




of the destiuctwb 

iijcaitabie , 

By Regulations $ to 26 iiftlusive, the following powers 
’are ebnferred upon the S»d nuhi.ir}' autbprities. ^ 

Bowers arb granted to them*lo dear areas of mbabitanta ; 
to close Jlceftsed premises; to requlio extin{,uislimcnt pf 
lights (this is also granted to the Home beciet irj) 5 fo 
requue inhabitants to temam mdoois; to remove sus* 
pfcted persons* fiom specified areas; to roquiic a census 
of all goods, animals and Qthei commodities; to older 
local authorities to propose schemes for dosli action of 
harboOr wotks, etc.^ to prohibit the obtaining and coin- 
mumcaiicu of naval and tmhtarj infoimatlon, photographing 
naval. and miUtaiy works, tampnilig with telegraphic or 
telephonic app<tt itus, etc , the possession ijf enner pigtofas, 
possession of wireless telegraphic .appaiatus, embat (cation 
of persons shsjvJcted of communicating with the enemy, 
postal communication with the enemy, p’ossession of sigiiah 
mg apparatus, and use of hreworks. , 

Regulation 27 deals wit|j the onculation of reports—' 

“ Nuj»civon shdl hj upid of diouth oi in gating or in any 
ne«vpaptr, pcnodico], liouk, malar 01 olhtj; piiilled puhlua 
tion, spread fals* reports or make false statements 01 lejioits or 
staiemints likely to cause disafteetiOn 'tp Hrt Majesty, or to 
interfere With tlie means of His Majesty’s fuKcs by land Or sea, 

. or to prejudice His Maj'esty’s idations h iih fort igii powers, or to 
spread repous or make sutem^pts likely to prejudice the 
recruiting; training discipline, or administtaoon of any of His 
Majesty's forces, and if any person loatiaveues this pioyistpn ' 

he shall be gujUy of an offence against those regulations ” 

* * 

. ^ Regulhiions. 28 to 50 inclusive attain (irovisiOQis relating 

|(» ihe‘ safety of railways, brid6h9» tiad'wditayy woiks ; the . 
^Ojof jSife*a«ns hpd explosives t (he compliance with rules 
\i4 a»%Ation in hathourfiand dangerous areas, and the ) 
bf vessels ; ihe suppily pf intoxicants to the troops i . 
^|p;it|tt|t|^iaed uj^nif.Mvjtlphd miUtaty Wwfortasj incite- 


of warhlds'' 
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to mutiny; obstruction of officors in performance of 
their (lutics ; falsifiaition of reports ; forg’ing of lUival and 
. military documents and personatiun*; use of false passports: 
refusal ti^ comply with orders; aiding and abetting persons 
acting in contravention of the regulations; failure to dis* 
dose such contraventions and any assistance to the enemy. 

The widest powers of search and arrest arc ronfened upon 
the naval and militaiy' authoiilies by Regulations 51 -55 in- 
clusive. Assuming that a state of peace ^^*ltllil] tlie realm 
is in fact in existence, it was undoubtedly nccessnv) to con- 
fer these i)o\\ers and to rreaP* these offences. Many of the 
offences could nv) doubt be tried under the Statute of 
Treasons, but in the ca^e of others no penally could be 
• un{^ ‘d when they were committed by civilians or iierfitrals. 
Moreover, in manj* cases of comi)nratively uiitun* impcutance, 
capital punishment, fluvouly penalty on conviction for high 
treason, was too severe. So far, offences nugainst the Act 
have been tried l)}'Courts of Summary jurisdiction, Lody. 
ns an cneinv-subjecl,^was piopeily tiied by Court-martial, 
Under the *Arniy Act, Militm^ t'Vurts can only impose the 
death sentcnce^for war cihncs, 'i'he same offenc(‘,’' said 
L(U'J Haldane,* in giving his reasons for tiial by Courts- 
martial, “ if commiljed by a British suUject or a neutral, 
could not luivler the existing Acts be punished hy death 
upon trial by Com 1 -martial.” But the same offence, can be 
j>unishcd by death upon a prosecution in the Civil Courts 
under the Statute of Edward III, for high treason. Lord 
Haldane’s argument tlmt the procedure by Court-martial 
is likel)’ to have a more deterrent effect than trial by a 
civil tribunal, does not appear to possess any substance. 
A British subject, to take Iiis own illustration, caught red- 
handed in ihc ar4 of laying mines off the^English coast for 
the destruction of English vessels, would receive short shrift 
from a British jury, and every Britisher knows what his fate 
in tiicse circumstances would be. 
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Perhaps the most amazing provision of this amaziiig 
Statute is su^t-sec. 3 of sec. i, by which the status of a 
civilian is changed hy the stroke of a pen, A person 
accused of any offence under the Act “ may be proceeded 
against and dealt with as if he were a person subject to 
Military law, and had on active service coinrriitted an 
offence under sec. 5 of the Army Act.”^ He is to be 
“ treated/’ says Regulation 57, “ as if he belongccf to the 
unit in whose ‘charge he may be.” 

By this provision every British subject has become 
subject, not to Martial law as understood in times of 
emergency, to which no one can object, but to Military 
law as administered by Courts-martia), as if lie were a 
soldig: on active service, and abhough in reality a state of * 
peace is in existence. Even when this foinitry was daily 
expecting invasion at the hands^of* Napoleon, and the 
coast was full ^of spies, no one ventured to propose such 
an artificial inversion of status* * 

By Regulation 57, a Court-martial may, for any offence 
against the regulations, impose the penalty of penrd servi- 
tude for life, and if committed with intent to assist llic 

* • 

enemy, the extreme penalty of capital punishment. In 
respect of offences agtiinst Regulations, 12 as to lights; 
2T, possession of carrier pigeons; 22, possession of wire- 
less apparatus, etc.; 25, possession of signalling apparatus; 
27, circulation of reports; 28, trespass on railways, etc.; 
35, possession of celluloid and cinematograph films ; 33, re- 
fusal to answer questions ; 60, tampering with notices ; and 
61, improper use of permits, no sentence exceeding six 
months’ imprisonment with hard labour may be imposed, 
provided the accused can prove that he acted witlioiii any 
intention of assisting the enemy, or, in t\ic cas^ of Regnla-. 
tion 27, of causing disaffection, etc. 

^ Offences undci sec. 5 arc imnishable witli penal servitude, or any less 
punishment. * 









jii^noii by an j(^c^’i|j,l^t!boriseil/to convert 

i'.'of Cpurt-rij^sir^l^thin tb9.1iihibs of _who^, 

'offende.r iniy,|.,fov ^tho tiinc being bcJ’' ^ A 
martial I'tiay not .impose a atintencc of* 'ppiijii , scrvlturdel;,,^^^ 
,|)afagaiibv3,r](j3) of Ai'my.Ord.er'jio 6f,'l9i|^,ijni^ the.^i,^ 
; dialed ia! “ of such a, k'ridus .natnrc as to malce' it <josir- :{ 

V '• '<V ‘ / I ', ■ . ' ' •■ . ■ ■' • ( , ' 

/able .that "ia Sontooce in excess of tvyo year's’' iipnprisonn:lcnt,j.j:v 
,iyi|!U 'of without hard labour, shpiiid be .awarded,”' such';-; 
!})pliafge, must be tried by a district tourt-instfiial. ' i; 

By; the Kules of Procedure to the Anoj'' (Council) Act' 
?;5pi3, in the case of a General CourtTini^tial, fn-e at least ■'/ 
,0'f ,l])t' meinbets must not be below tlie 'iank .of captain. 
>whilsl the president should, if possible, be a general officer. " 
-for colonel. It alone can try au ollker, aiid it alc>u,e cafi' 'l 
li'awwd llie punislimeuts of penal servitude iitid death. ' In-j|r 
i)tho case of a Disfrict Court-murtial any officer who has'^ ' 
jhcld a .commission for two years may be a member. ' The”'); 
i'.Cftprt cannot inflict any punl-dirnent exceeding two year#' ?' 
JmpriMnmeht. .both tlTe.se Cbmta counsel may appear (}; 
pn behalf of th^ accused, id examine; cross-examine^., , and 
';e;^ainjn'e, 'witnesses, .'tp majke, ap, phj(?ctiptf' or sta^.ment, 
.address the Cbujf, to put in'ahy^plpai.aud .id ii^pect 
' 'piocepdings, and geperally td'act.ln the jjtace'. of the'persSjlT 
for whom he appears. ' Ilejs.'bbu'hd' ^ 


. cedure,;and by ihe rffie^..^ .the .^ivil jCpurts 
relating 'io ; these matters , and '{b. .' t|e . dnth»“ f J 


.y _In .the 'icompositioh 'pf a 
,|iii civilian, a. .difficulty, which doeS.^ptUpi®''^"''^’'^^^ 
'l^'ippjateipplate'd, .by. tlm’;i'raffi'ers..'pf!''|lie Act^,'., 
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9 1;o the S^bosition of liji jtt4^<s ^ TlW 
4n^ mijitaiy power ffbtn oi^ 
,* ttwt a' man ^all "be judged by'In'^^fHfers, 
Jjj these ciiremftstcmees to hA\e bioken down. 

This substitntioh of roilitj^y foi civil Cooits rotistitntes 
a breach in law of the land which has neiti pfevioiisly 
lieen sanctioned by I*^liament. It is an entirely new 
departnrft iifom cohslitutioiwl practloe, and can dniv be 
Jnstlfifed by riillitary necessity. The fact that a state of 
war exists is not ^er se a *fenlftclent proof of military 
necessity. The real question is, whether the Coliils aie 
opeti and the course of justice uuinterrqpted. If such 
is the Case in the United Kingdom, or m any part of 
It, thpn the t^hited Kingdom, or such pait, is in a state 
equivalent to *a stitc of peace. As ^ir Edwatd (5okc 
said, “The time of peace is when tJie Courts are open. 
For, wlitn thqy are, you may have a commission of 
oyer and terminer, an I when tlfe Cointhon law can dctei- 
’mine a thing the Martial law ought^ not.” Elsewbeie he 
said, “When the Courts^ aio open Martial lijfr cannot be 
cx<‘Cutcd,” To the .same effect ns Sii Matthew Halcj “The 
exctcISe pf Maitial hw, wheteby any pet soli slmll lost hts 
IjiFe, or members, tir lihnity, niay not be pcimitted in lime 
pf peace, when the Kmg’S Courts aic open.” Both these 
|udges, obscn?ed Chief Justice Cockbiirn, were speaking of 
Martial law, not with reference to its escrcisc foi the sup-, 
pressiop of a rebellion, but as a rude substitute for the 
l^w, of Ae land, when m time of w*ar justice ^unot be 
'RdmijjJstered by the ordinary tnbunnls. 
j It' ■i^ Indeed true that the Judicial Committee of the Privy 
in i V parie*D. M/ifaUf'’ that the absence 
<M visiblfc difOfdcr and the continued sittjog of the Courts 
^eiVnbf cdndlusiye evidence'’ of ^ state of peace. This 
In Sir Frodcricte Polloc|t*k opinion, is coiroct, bUit 


.Comimon law 


■W'ould appear 



i66 


' TRIAL RY COURT-MARTIAL. . 

not binding on any English Court, ancf probably not bind- 
ing on Ihe Judicial Committee itself.” ‘ Whethtir a state 
of war exists at a given time and place is a question of fact, 
which according to Coke could only bo detennined by the 
Court and was not a question for the jury.^ 15ut, as Sir 
Frederick points out, under modern conditions of warfare 
and with the present means of communication, there may 
be a state of war at any place where aid and comfort can 
be effectually given to the enemy. In many places there 
may be outwardly peace, and yet modern means of com- 
munication may admit of important aid being conveyed to 
the enemy in the shape of information, supplies, and personal 
adherents. In this maniier the (‘fleet ive radius of a state 
« of ’ has l)een multiplied tenfold, or more. i)y recognising 
this fact w(^ do not. alter the law, but api'lyit fo farts as they 
exist; nor do we disjMrage the wisdom of our predecessors 
who declared their opinic^n of the law in a fgrm appropriate 
to the facts a*; known to them.” Thus, b) appl\ing the 
spirit and not the strict lettu* of the law, the mcdiieval and 
modern theories may be recoiedlrd. So that, although we 
can no Iong<T say with tlui '‘when the Courts of 

Justice be open,, and the judges and ministers of the .same 
can by law protect men from wTong and 'violence and dis- 
tribute justices to all, is a time of peace/’ w'e can say that 
w'ht:n the Courts arc open and the judges free to administer 
the law without let or hindrance, although a state of war 
exists in fact within the jurisdiction, offences committed by 
civilians against the law* of the land, or against any regula- 
tions issued by the Crown, should be tried and punished by 
a judge and jury in the ci\il Courts. 

Under modern conditions it is difficult to determine 
whether a state of war exists at the iiivscnt time wuthin 
the realm or not. {subject as this countiy is to attacks 
by sea or air at any moment, a state of war may be said. 

* Revkw, i8, 157. . ' ^ ® Co. Lit. 
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to exist tHroiighout tlie realm and indeed throughout the 
empire. Bur this is not the sense in wliich Coke^md tlie 
mediaeval lawyers uiidorstood the phrase. In former days, 
armies were opposed to each other within narrow limits, 
and within such limits obviously ‘the ndminisfnilion of the 
law by civil tribunals became a physical imjitissihility. The 
principle they intended k) express was, that where it was 
possible for the civil Courts to administer justice’, they 
should be allm\ed to do so. This princij)le is efjuiilly 
applicable to-day in the United Kingdom. . The fact that 
Scarborough is shelled by the German fleet or Sheerness 
b(.inbarded by a rrennan acToplane, or that Alilers assisted 
German reservists* to return to their fatherland, may con- 
stitute a state of war within the realm, but it is not such 
a stale of wa« contemplated by the Common law winch 
renders it impossible for the civil Ca>nr,ts to sit. 

That the civil C'ourts aie able to* sit is. however, assumed 
by the poweis of tlic \ct. By Kegulatif)n J of the Gimeral 
R<'giilntions, ordinary civil offences W'ill be dealt with by 
the civil tribunals in the ordinafy couTse of law.*’ Moreover, 
by the Act itself, minor offences ;igainst the Act may be tried 
by Courts of Summary jurisdiction. If Courts qf Summary 
jurisdiction arc able U) sit, presumably the High Courts 
are also able to sit. One may therdforo be permit led to 
ask why graver offences against the Act may not be tried 
by the High Courts wdiich aie silting, and w'hich are 
presumably more fitted for the trial of offences than military 
tribunals. No sound reason has yet been adduced. It migiit 
be argued that in some circumstances it is of vital import- 
ance to punish offeuciis imianicr in order to deter others and 
to maintain order. The answw to this is, that under the 
Common law such punishment may be inflicted by any naval 
or mililar}^ oflicdr rcsponrible for the safefy of tfie lealm. 

As Sir Frederick Pollock has so admirably and lucidly 
explained, under the necessity of war, acts wliich in time of 
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ixsate are illegal becoitte lijVfiil. They"' are not i Idna of 
sptendid offenc?, bjjtf aJ'e (ifi Ihe i\or<l*i of Justice j 

‘justifiable an4 tamul for the maintenance of the CoipBJOlti- 
sveallh.’ ” The old doctrine that necessary acts m ti»»jj|pf 
war vere in the fiist instance ilk gal and could only be con- 
doned by a subsequent Act of Indemnity, Sir rrcdenck 
contends, is to “impute gratuitous follj to the Common 
law which cannot be so perverse as to riquiic man in 
Sn office of tius( to choose between breaking the law and 
being an incompetent office! and a bad cituen.” 

Under the ( omtnoii law, theiekifc, any person, military 
or civil, during a state of war, acting rcasonabU and m good 
laith mav, ^nd is in dutj boiltid to, interfere with rights of 
, propprh and with personal Iibeity, pio\idcd such intir- 
feicncc IS luctssan foi “the mainttnaiice of the Common- 
wealth ' But the person sy irting will act it Ins peril 
His action is liable to bo reviewed in the civil Couits. He 
IS hablc at the suit of the peison daninihed to civil damages 
or cnmmal p(iialtit<! This liabilitj rutciscs a wholesome 
lestiaint upon the o\ct ,t iIo«s, wheflut unlitTy oi nvilnn 
Hut bj the Defence of thuRcilm Act, a mihtaiy poison 
acting undti its provisions can no longci be challenged 
No doubt mihtaiy persons called upon to act m eases of 
emergency, with the choice of h’eakvng the municipal law 
01 disobejmg ordeis, feel themselves badly used. 

“Th( inconvenience,” wrote Sltphtn, “of king subject to 
two jurisdictions, the sympathies of which^e not unlikely 
to be opposed to f sell otherj is an inevitable consequence of 
the double necessity of preserving on the one hai^^ the 
supiemacy of the law, and on the Other the discipline of 
the aimy ” ' 

1 The piinciple of thi Common law yas quite simple, if 
they acted m good faith, with icosonable probablje 
for the safety of the Realm, they vtete immune. If they di8, 







iiactiojilli : .'•jnij^^.^.it ,.; ' 4o« ^hietj^," the Crows '!. 
;teoys th?, ,right'„of.. tpak.m|^;j8ach.,a , dwiaratipn witlilh "itni?'!,', 

^i’*^'*' If I'*'^’'- ' 'i ' ”1' ' ’ , ' /' ' ''’ ‘'|, ' • ' ' ' *[ .■' ' ,.• , i''',''*’'' 


i, ,; Tlj^ns the ,^ct, without iiji a^y. wdy, increasing the pow^i;s, 
fipr ^iaYai an4 'mllitary/authonti^ daring , a, state of .war,, has; 
:'al![^iiShe4' ithe. Common law right of the sul>ject to, that 
j^edress tS ‘which is ehtiiled, provided he can prove, that, 
“those authorities had acted in had faith or without reason- 
able ^nd, probable cause in. maintaining the de.foflcc of the,, 
■jrealm^ This,siibordin.atipn of tliib Corhmo,n„law tb:mi]itarjs^, 
f}s.,as gre^,a.,hldt on.^h^ A«:jt as 'the spbstiirutioh of Cphrt's-, 
^ptartial for civil Cojirfs in the t^(' of civilians: 'lit hiight/, 
hive been ‘‘.made m; Germany.*’,' ' 

. ','1/ ''t ^ ' ■ ' ' ' ' I I -'j," I ' 

, ,It has indeed be,en contended that,,,“:^herc„W^r actusilly ■ 
-prevails, the, ordinary. Courts ,havc nojurisdiotiori” oyer, the. 
"actions ,o,f the military apthpthies, and, that fheir .power , 
having been once .suspended is gone, for ever, ., ,,The better ' 
’jppinion ,is against this extreme view, Undep the Common, 
ifaw^.bolh during, the.coirtinuance of the war,a.nd afterwards,, 
'the ciyir Courts arc; eri^ into tho perils of such , 

^tibnsl.: •lii'. the recent.case of ouq’Povc; Lush and Atkitj,! 
|J.,;‘. rpfu 9 ed ,to.. grant, ,a. ndc, nm .pppn j^ .writ of habm, '^ 
..this ( |^(usjijL,.yf^.;'ha?!^*^ 9 ot ,ppon' the , gfoun^d'!;^ 
l^iV^e .C’ourt'Wd po, jurisdicti|>%Jhflt,.u^^^ nierits, oif,,| 
. .were satishod ,tHkh,t|id .'matl '.was 'prop, erly 

i?| the;,Rj^m,^^,;,i$' i^j^^^^^ h®w far,, if at;?'; 

,Xh^e, is ^h^-'difiSpu^’f; 
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gf taking; the evidence of military witnesscis, where cases arc 
deferre5 till the Assizes come round. In iRe cases to he 
tried under summary jurisdiction, this diflRrulty does not 
exist, and in cases fit for tlie High ('ourt it could easily be 
surmounted by expediting the trial. Il is said that secrecy 
is in general vital, but where such is the case, the Court has 
power to hear the evidence in canloa. In disturbed districts 
it is urged it might he impossible to obtain an impartial 
jury* If the disturbance is due to civil disaffeclion and 
rebellion, I (juite agree, but we are not considering such 
a situation. 

We rare considering only tlie ]H)sslbiIity of trying a Ihiiish 
subject for an offence against tin* Defence nf tiio Realm Aci 
under tlje jjp.sent state of affairs. Siii>pDSe Mr. Keir Hardie 
' were accused ui^uei Regulation of making statements 
which, in tlio opinion^ of tin* commanding officer in the 
district, were ^‘likely to prejudice ihe recruiting, training, 
discipline, or admihistratijl^n of HU* MajistN V forces/’ which 
would be (he most niipartial trihmnl, a body of officers, 

judges iii*tlieir own caM',",or a IJigii (‘onrt judge and jury 
of average (dtizens Or •take ilu case of au editor of a 
■ great daily pa][xT, who is acc.used m\Jcr the same regiili^ 
tion of prejudicing His Majesty 6 relations with foieign 
rowers,” Is a military tribunnl to determine whether refer- 
ences, for instance, to the conduct of Russia in Finland 
constitute an offence punishable with .six months’ imprison- 
ment, wlien an Assize Court is sitting in the same street ? 

Suppose, in addition,' that in cither case the motive of , 
assisting the eru my is alleged. Which tribunal is most ‘ 
likely to elicit the truth, a military Court composed of 
individuals with little or no experience in sifting evidence,' 
unacquainted wirii the most elcmontiiry rules of evidence, 
and lotalK unfit by training for dccidfng such delicate 
questions as the imputation of intention, or a civil Court 
composed ol trained judges, assisted by professional lawyers, 
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■’ all alike saturated with the rules of evidence hammered out 
by their predecessors in the course of centuries, to Become 
in their hands instruments of precision and of justice. 

No reflection is here intended^ to be cast upon those 
gallant soldiers who coinj^osc Courts-inartiab Courts-mar- 
tial for the trial of military offcnci'S cvunmitlod by military 
persons are, apart from the necessity of war, the right and 
proper tribunals. It is iinfoitunate that Martial law has 
even in the ('ourls been used in a loose sense. The law 
administered by Couits-martial is Military laV, applicable 
' to military persons and to them only. Martial law, strictly 
speaking, has ceased to exist. It was tJie law formerly 
enforced by the ('omt of tlie Constable and Iho Marshal 
which .lapsed in the' reign of Henry Maitial h\\^ is 

n.'^od in modeiti pailancc for the law ^‘iiforccd by the 
military or other authority dining n^st:>te of war. when the 
law of the landj's in abeyance or is insufficient to m<;ct 
tile emergency, and it is enforced npoif all classes alike, 
military and civil. Its justification lii;s in the maxim Sulna 
popitli sHprcitiiJi CsSt lex. It docs »c»t depend upon the royal 
prerogative; it docs not specially appcitain to military as 
opposed to civil authorities: and it can oyly \v justified 
by necessitj-. No •evidence of such necessity has yet been 
adduced. 

On the 6th January a Hill to amend the Defence of the 
Realm (Consolidation) Act, introduced by Lord Rarmoor, 
was read a first time in the House of Lords. Its teinis arc 
' somewliat wider than Lord Loreburu’s amendment 

. “ No person nnt at ihe time of the alleged oflencC subject to 
imlilary law within the meaning of the Army Act i88i who has 
conimilted, or who is iillcge<l to have committed, any offence 
which is punishahle by the laiv of England, and js within the 
jurisdiction of the Criminal Courts, sliall be liable to be tried 
for sucli offence under the 1 K'fence of the Rtalm fCousolidatirm) 

, . ’ Act 1914, or any Act incorporating, amending, or lej^ealing that 
i ' . , ..Act, or any regulations thereunder.” 






.^endmcnt 0„ithC'Attt, 'so as to .^soalsle BnUah 'Stuhpptftio.^ 
require a t^aJ;b0|[qre the ordinary Couirfs jwben ;a;^ai1ab^?« 
Tlie .Mar^u^^' iiavihg replied that sucb was ' the ^^yer^‘|| 
nrient’s 'iWen|66n, Lord Carzon inlepcued, with the 
^vdlidn tKat he had consulted I^td L^ansdo^pe le^de^j 
jthe' bj^Sitlonj arid he sliould poV like. Lord XdrcinTO't^j 
;gdi away' with the impression that., because, fhc.,lGovern^eht^f 
iiii'Sttld introduce such an amending Bili it wbtild .'tfeehy'l^ 

i'X ■ ; “J "‘.I' #/';■' f j' . v'« 

pass into law. •■ , . , ^ 

' '' There the matter rests for. the riioincht. This .is not a i'i 

I ' ’ ' I ' 't ' 'i i'‘» ' 1 ‘ I ,'i 'i'> ' ” 

meire academic dispute.' It .is the ijiost setious qrfe&libn pf,;.; 
I^ThstitntlnP!.! law'.wliich has arisen since the settlcirioht of 'f 
this very [mint by the Petition of Riglit in The iss»ie.''; 

ybeforc the country is whether the Common law is to, 
^hjpremc, or the .\rmy Cooncil. ' By consbhtihg to int'rpdu^ej^ 
'hn amending BUI; the Ghvermtient lias acknowledged' its! > 
^rrdr, but in view of the attitude of the le^er bf the.6ppb.-,.''J 
sitiori abovfe indicated, the prospect of jilacing this measure ^!: 
on. the Statute Book is iiot loo hopeful. It is the inpre>i 
in'eumbenh ' therefore:, upoh'.all .Ihosb who se'e in thb!?! 
Supremacy of 'the Common l^w the birfy, ^suitP prptectio‘n\= 
?(Jr’" personal ■ liberty, to V' assist ;',f he, Coyerii^^^^ ‘A. 
attempt to reifieve 'tivc sitl^ioh! fh! the uthipst of 
power. At fho, present (nbffient,. the Cbh'nioh, 
under the iron hfecl '_of’ '.milHansni^ h .ftulita'H 
genus as that wKich.'Wfe'.^c'':ep|eayotjritig, 

,bh‘the plains of Flanders.!‘’:'’'0&'e ';Ier>i^iiitaH§itt^ 

■Tipper hand in her conflict ^V'ith!tihe^'^’ihmoV'l<iiw^^ 



^0 .war,' It, 'Wily tend , to groyy-.to .the 
^hi4> H hijs, atyaiped in,!QiBrm,aiiy,.;, j:ipt'm^ 

;; li 1 $ ^iigniiiauit tlwi iii.'%u»trisv!wtiefc 
■st'nieB^tr .bj’ eoprt8''B»(a^‘ felting tHwy'ft 'iwpgfet 
.teMing'agaiflfit.S'Uch ,o»d 

|t|i# ■-■..'<'■'1.^ 


thf j&rdiQarj^ C 9 urts of the jfujia tQ mai*;, 
^ Lry.' tttjjjjnjai^s, to remain* a precedent for the ppi) /Ili.stant i 
Tjje clo«}^* of laj)0ur troubles still darten'fhe* 
dnd bnt for ibe Creat War, would have alrcjady 

'^^Jwpst',uppn us. Tliat way lies revolution. * ' 

\ ^ 1 

, Hugh H. BnuQT. f, 


lit— SALES "WITHOUT RESERVE." 

, I ' 

**\ X /HEN an auctioneer advertises a sale as being " with- 
V y out reserye,,” does he thereby bind himself to knock 
' 'down the propeily to the highest boitd Jtde bidder? It has 
'tbeen customary to answer that question m the aiSima*^'Vo 
,vby simply referring to Warlow v. Harraoi-,^ but this sum- 
mary solution does not seem to be wholly satisfactory. 

J In the first place we must observe that ^arlm v. Itarri- 
■< m is not actually a decision upon the point at ^11. What 
happened m that case was that a hone advertised for sale 
t\' " without reserve ’’ was bought ih by a bid made on behalf 
I of the vendor, and the highest iwx? fide bidder thereupon 
Ijeued the auctioneer for breach of contract. The declara'. 
alleged that th*e defendant became .the plaintiff's agent 
complete i;lie sale, and the defendant’s third plea was a 
^^deoial of this agency. Upon this plea the Court of Queen’s 
? entered judgment for the defendant, holding that the 
agency, could only arise upon the formation of a contract 
Htjef^een.. vendor and purchaser, and that, in this case no 
had ever existed. Upon appeal to the Ex* 
gphpcfiner Chamber t|ia Coml affirmed tbe judgment upon the 
tficy stood, hut e^reasfd an opinion that upon,*' 
^L-^«roap,dn;i|pnt thaa 'pleadings j|,the< plaintiff mig^t sue. 

, In the course of tkeir judgment three of the judgea^^ 

) %'A E. msMtir R- ^ «9. Etedeilok PoUecIi, howowr, ) 
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expounded the theory' for which the case is cited, namel3% 
that tlfc auctioneer made an offer to knock flic lot down to 
the highest bidder, and that this offer was accepted and 
turned into a contract by the highest ie/n? fuU bid being 
made. The other two judges, \\hile agreeing in the con- 
clusion, rested their opinion on tlio ground that the 
defendant professed an authority to sell without reserve 
which* he did not in fact possess. In the result the judge- 
ment of the Court below was affirmed, but the plaintiff was 
given leave to amend liis pleadings and proceed to a new 
trial, nnlCwSs the parties could agrc(‘ to enter a M provessm. 
This last course .was the (me actually adopted, and so there 
was then an end of the case. 

PassMig rr»w to the later history of the matter, we find 
dicta expichsing more or less approval of IVci/Zw v. Ihtrmon 
in four cases coming down os far as 1809;^ but in none of 
those was it actnully necessary to <leci<le the point we arc 
now discussing. *On the* other hand wc have a considered 
jiidginent of the Court of (Jnceii’s r>ench, in which the judges 
are at paihs to point out that the ojiinions (‘xpressed in 
Warlow V. Ifarrison are not conclusive of the matter, >vhich 
therefore 'remains an open question. In this casc^ the 
property was offeied for what was caUed a "peremptory 
sale,’’ with an inllinatioii that further particulars might 
be obtained on application to the vendor’s solicitor or 
auctioneer. No rcsei‘\'e price was mentioned until the bid- 
ding was in jirogress. 1'lie plaintiff made the highest bid, 
but since he fell short of the reserve the lot was withdrawn. 
The action was biouglit against the auctioneer, and the 
plaintiff relied on WarUm v. Harrison, The Court gave 
judgment for the defendant on the ground that he was 

acting mer^ely as an agent for a principal whose existence 
' «! 

* Sft'firerw K. 1 1870], 5 C. J\ 561, at 56^ ; /t? u Ap-a andMaskr- 

nmu's (L. R. [1867I, 2 Cli. App. 391, tii 397) ; I/mrh Nttkersou (L. R., 
[1873 1, 8 28$) ; Johuion v, Jioycs (U R. [1899J, 2 Ch. 75, at 77). 

^ IVcsC/ey [1865) 6 B. & S. 420, 
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was disclosed. Bnl*in ihc course f)f tlie argument Black: 
burn, J., remarked (at p. 424) : — 

view that the auctioneer [in ffarJow v. Jlumsoff] 
made a contract, was first started by threi^ judi*es of the Court 
of Krror, and was not adopted by tf)c other two : ihr judgment 
of the Oourt was not that the plaintiff should rec'over, but tliat 
he might amend in conformity with the opinions of die majority 
in order that the question might, be raised : so tliai have 
llirec judges of the Exehequei Chamber against tlirec judges of 
tliis Coiirt.^’ * 

Again, in dclivciing the judgment of the whole Court for 
the defendant, ho pointed c«ut (at p. j|29) : — 

VVe do not thii\k, therefore, that we are 'precluded hy tins, 
as a jiidgmenl of a Court of ICrn>r ; and, if necessary, we slioLild 
be at liberty to consider the question whether, even in llie 
where the name of a princ'ipal is not disclosed by an auctioneer, 
there is a I'ontraei liy the latter such as i«j uuw insisted on. My 
Lord and my biollier Shec are of opini<m that there is not , , . . 
I myself slioulti pausf* before deciding on this ground. 1 do not, 
however, wi.sh to exj)resb dissent from lh(i view thus expressed ; 
and we arc all of o[)i]U()n that it is iii^iecessai) to decide tins 
point. 'I he three judges j\lio ftjrmed the majority in Uarltno 
V. J/arnmi based their opinion •entirel) on Hr* furl that the 
vendoi was not disclosed, that he was a concealed piinrijxil; 

but in the pivsgnt ca.se the passages in tlie Imidbills 

showed that the defendant was acting fbr a piincijial,’’ 

It would seem, tliorofore, that the case law on the subject 
does not supply us with any conclusive answer to our 
question. Certainly there is nothing to warrant the dog* 
malic assertions which appear in some text-books on the 
authority of Wavlow v. llarrmn. But since the date of 
these decisions we have iiad the Sale of Goods Act of 1893, 
in which the law is laid down in these ternns (sect. 58, 
'sub-sect. (2)):— 

“A sale by aueiion is complclc when the auctioneer announce.^ 
its completion by the fall of the hammer or in other customary 
manner. Until such announcement is made any bidder may 
. rclr^ict his bid.” 



:i;';;,, ^T}ie remaimi]l| 'iSp^'tirfiis' 4‘i, W 
|(j,d\vher'^shal.| JeV4|^iy'^''d;lratiSijjBn^ ijjB''''^&|^^'^ir^ 

', right to irtff^ via' tescrvc prico are’ cj^iilly 

Now, tb^ of Goods Act'ds a todifyin^ stht'St,^';'iiig| 
it is umdisputed , that iu the suh-section just qupt^;,,if’?i® 
merely declaring what, apart from Warlm v. HdwsioiJi, 'wi^l 
, the geWral principle regulating auction sales.' ' That ,hein|f'| 
'. Mi‘'|t is at least renjatkable that it contains, ho indicatiot^$ 
"‘^Hatever of there being any surli exception to the, generati? 
'Yule as was suggested by the language of three Judges ih; ?| 
’ijthat case. The. Act pnrportS'Jto be a complete code,® anij;? 

no other instance d<ics it leave an exctptional rnle 14 !^;' 
j^hferrecl fr .'in the doubtful principles bf an earlier ba^;i’ 
^instead ot dofinjjng it in express terms. ‘As 3 . matter, of;'' 
‘'fact, the Act 'has the reputation pf being one of thel^StY 
( drafted of the English codes, and this yeputation; cb.qld*;' 
' hardlj' be sustaihed if S'ts unqualified ’statements wejte^ 
always liable to bo^ qnalifiiill by glosses from the pldei;^; 
■', case law. * ■ '• ■■ ■ .',*f 

' I ' S d ' 

I We may now pass to Tonsider the course of decisions' ,'1; 
later .than* Ihe^Act. la Johmicn v. f!oyes,^. to which . refe'r*;^ 
jience has already been made, . CoaensrHardyi, J., cert^ihlj® 
.cited W'er/cuo V. fltfmwf ais an authority for the ptopi^® 
tioH that the auctioneer who sells, without reserve is 
to knock down the goods to . the highest Md .bidd^j^ 
but upon the^ facts, of , the case before him hY dhUided'j^ll 
favour of the defendant updti other' grounds.' ThUn Ve.hav^^ 

f, ' J*ajme Cazie J.T, K. M'tferiiw -(U 

8(2. It i86); ;■ ^ 

(ii On the Wii»UiiaUk>n of ''ixlirj'ii)^ etetuies in ^cr^, .'siie;. 


‘ ,'pla5nd(^' jtho, pity; .J^n 





®^'&IS^'^!io|f«*]p|irc'^^r''{ij^iji''iyn''wi 

''of \he^^mi^’ait'6/;'''^ 'held tliat 

!*^^B^cbald';haf^l't'lidtfeededi if it had not be^iii' 

P^''th'e,:^t'alote''^^^^ Frauds. ’.iThfe' point we are considering', 
^aid' hr^' l'thirfefore anso for ■ dclSisioh, and 'the case only): 

,fpr lioj^iid here, owing ta', a reih&rk' of Kennedy, J.,y, 
r^&':deiivet'ifef,rflic judgnietiV*^^^ Court (ar"p."'j26):— ''■' 


y.' fiarrkh'n was' cilcd tb" ns ' tiy the ■ plaintiff’s, > 
7/\ obiiiifSelf' in that, r^^'the ' auctioneer 'made "a coii- ’, 
|:^‘g4«C!b.. a® &e refused. to,;a<if3ept the, piaintiiTs ’bid, althongli it ! 
WjiS'-'the ’b®s*’ S®oujae'ohe,'i atid th,erefbf6,-he',neyfei''jdid effect ■ ' 
aVcontract h^ his, priiM!ip|.y aiid 'the'plaj^ffi?'.;i> j,. '* 

otity otlief. authority, thai 'reriiains 'il'a,,, Scottish;, case',;; 
\'pi'i'’PenU>i'i>k:,'ii Mdcdontild, Prasey IS; Co., decided 'ih they. 
’;i^ohdDivi^^^:qf,the Court of .Session/ The particulars 
'^flCsale ip this case announced 'that ithe ipt would be offered 
^n^^tved, but that the owner reserved the 'right to make,' 
fohe bid, .'The action was faised J>oth against the auctioneer , 
iind-.the owncfi the auctioneer having refused to /iccept the 
^nrsuer!s,;bid. So,fat a%the actual case was* concerned, the 
^Hi^trpcripft of. the advertisement, adopted by the Court was 
isUl^c^eot to absolve both defenders, but in aU the opinions /; 
||>appK^fs '■■occur show, that the decision might rest, 

.ai bjpader basis,': Tbps,' for example,, Lord Young 

'J ■■ 

think thai there,, is rio sale,:tintil the-faU of the hapimer^l 
.thati uirtS then, any oomp^tpr ,i^ entitled to a‘ithd,tavv, his 
it;7ollows,.tW,,atiy'pr6^ot()t ,is entitled, tq,|,,' 
^&A's(tiMrW,t'4e"8ftic}e;^ iS"'Mlhig,:.,' ..One" party 'is.' not, ' bound’ 

•'iiy'; '!,' ' ' ' y'iS 

|i^tt''ip';^j.tiiat'ih'ihe'cas!^^ a sale, without, rewrite 'theife 
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are really two contracts — one formed l>y the making of the 
highest l)id and the second by the fall of the hammen The. 
former contract wonld then be in the nature of an option , 
to purchase, leaving the bidden but jmt the anctionoer, at 
lihert)' to withdravN'. 71iis view, however, seems to be. 
extraordinarily far fetclied, and if certainly finds no support 
whatever from the very cltiar Irmgnage of tlu‘ Srde of Goods 
Act. At the presoiit day we can haidly be expected to 
override, the expie'^s terms of a woll-drafldd code by an 
anomalous rule which, if it ever exisleil at all, rested upon 
the dicia of certain jndgL> in irt7/'///i'c v. liaryhnn. 


Hi-kiulKT a. Smith. 


(< 

IV.-C0RR(^l30KAtl0N IN f’.ASTARDY ('-ASKS. 

f. < 

A MONCj the many branches of litigatiiU) now-a-days 
a.ssigncd 1<» our inferior ('oiiits perhaps none raises 
more difftonlt issues than tl;6 administi.iliou of the Bastardy 
laws. On an application f(»f a bastardy o»'tier there, is usually 
a direct corifliC;*! of eviilciico, tank piujury being committed 
on one .'^ide or the otlier — not inlreijucnfly on both. The 
applicant is often nnalde to procure professional assistance, 
and her ease is i)resented so imperfectly as to lead to a 
miscarriage of justice; while, in many instances, the puta- 
tive father is placed at a disadvantage through prejudice 
springing frr>m sympathy with the plight of the applicant, 
/)r he is, hampered by some follj' or indiscretion 

of which he has liimsclf been guilty in the hope of escaping 
scandal and the stigma which almost invariably attaches to 
the prefernfont of such a complaint in an, open and public 
■, Court. 

Apart froni these unavoidable obstacles in the way of a 
. just and. satisfactory determination, there is a further serious 
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. , difficulty ariswg from the very proper statutory prohibitiem 
^ against the making of any order unless the evidence of the 
mother be corroborated-- in some material particular by 
other evidence to the sSalisfaction /)f the justices " (Dasiardy 
Laws Amendment Act 1872, s. 4). As may well be bupposed, 

: this salutary ]>rovision, on occasion, involves the suluiion of 
' intricate questions — questions partly of fact and paitly of 
law. It has Unig been established that the requited cor- 
roboration inaj' consist of admissions made by the alleged 
father to or in the presence of persons otlicr than the 
motlier. Indeed, silence on his part, when taxed .with tlie 
paternity of the chi.M, may afford snfticioiit corroboration : 

the magistrates,’' said Lord Russell of Killowen, in Hill v, 
Denmark (59 J, P, J43), ‘Miad thr witnesses before thwitr 
** and could jiiflge from their demeanour ^and the way the 
** evidence w’as given what w%'is the»pioper inference to be 
** deduced as to the meaning of his silence.” In a later 
case the defendant and the child's mother (who was a maid- 
servant in the employ of his grandfather) had been seen 
out together in the liinop" of^an evening, and, after the 
birth, defimdant had asked if the girl “was going to swear- 
, tlie child.” This w as held to be sufficient in adjudgment from 
which, however, Wills,*]., expressly dissented {IJarvcy v. 
Anning, 87 L, T. 687; 67 J. P. 74). Indeed, the Court niay 
rely upon acts of imdne familiarity or other circumstances 
that occurred some months before the time of conception 
{Cole V. Manning, 2 B. I). 611 ; 46 L. J. M. C. 175) ; while 
the necessary em’roboration may, of course, rest on payment 
. of moiK7 for the child^s maintenance, w^here such pajnnent 
, is proved by testimony other than that of the mother. 

■ Uut magistrates have few authorities to guide them 
amidst the infinity varieties of embarrassn^ent that arise in 
-the determination of this issue; and, although, in a very^' 
recent case teported in the December and January numbers 
■ .the Law Reports, the judgment of a Divisional Court has 



Ijeen tc\ic\\cd in 4fetaii by tbe Oonrt of 
fptind that many mti‘l still surround 

"of '^coirol>oiation."'’‘'‘^Thc Judges of tbe Higli 
Loids Jnstipos aliba' uphHd the bastardy order ma^e by tbe a 
magistrates {Mash v, Dai!^, L R. [ipt4], K. B, j ; 3 
1226), but, as the juclgmonis of the t\M' Courts proceed^jil 
npon etitholy different gtounds ind disdosed a tousidersbla 3 
conflict of judicial ojumon, il is posbiWe without piesuitjp- i 
tion to offer some obstivations on the views esprossed by ' 
the learned Judges. ’ 

It appeared that tin icspondeiit, a joung girl about 
'i^teeti years of age, v\ is emplo\td as .a domestic strviint 
|g the apptlKnt’s house, wheic, as she alleged, intei com, so 
*tx-d' pU c jUSl before Chnstinis lyji, and .afteiwards, on' 
many oicasions until the month of Match lyia, when hcr,^ 
service was determined. 

In August 1013 , the appplbuit was roinmitlcd to take 
trial at the Northampton Assi/es on a chaige that “on ori 
‘‘about 22nd Maich 1IOT2 and on dneis other occ.xsions 
“ xvithin si\ months then la*-! pa.st ht xltd uuilawfully and 
•“carnally know flhe lospondcnl], sin then In'ing above 
“ the age oT Ihutctn and under the age of sixteen yeats." ' . 

In the month of Oclobci following, he was convicted 0^ 
this charge and sentenced to a teiHi of mipiisomncnt. A feW 
^veeks after the trial the resjjondcnt was deUvered o(a 
and, in l''ebrnary I9r3, she pieferred a complaint undei* iU||l 
Bastardy Act of 1872, fh*’ justices making the usual or 4 |ir| 
“Subject to a case staled for the opinion of tbe High Co«ri.’*| * 

On the -hem mg of the (Otnplstint in bastardy, i^sfjWIn-J 
tendent of police deposed that he attended th6 ,a88^i»i}p^J 
Northampton, was present at the trial of tbe aj)pellfttit^'^a|i^ 
heard him eonvicfed and sentenced. , ,.f 

“ In a judgment delivered by Ridl'ey, J,, fn wl((ch 
and Bailhache, concuned, th^f DJvfeidnaf^oi^rt 
]‘theord^rpfthetrta|[i«l;fdtmnnStbe^tt5|^tt6d^’ ^ 




1 rj 


^ 4 iwn g?; I , ‘♦‘that thi?*fibfly)Cifon 

in'owdati#'’ juftl KrW pifwiapuV thei" ’ 

|i;*^'^Q(iW>ttiiKnon tSU tha «<toe fit uluch the appUlant oCiu-jJl^ 
4f^ vIotjKl, ^tptiot^ijwg to tiiiio pmdpte t>tat(d m /« rf Cfij^n, ^ 
. '* aheio It His held thW the »prQof ol the romjcUpn h^s 
^ '* pifcsumptive piiJof of tht eotanusMon of tin. crmnc , ij 
'* Ajjpthei |K)irit lus been lAised ilat the f oimctiun ought to f' 
**hiive befln provtd by a tuttifud copy of tht refoiJ uqdef i 
“#tc ig of the FvtdelKC Vet, In itiy opiAion m4 ■ 

" case Jiicitlijs, tvlicte it « not ncfessajy to piote a (oinution, 
hut ovidenct of a ronvirtion n oiftied by the tomjdiunant 
‘*«inpj) <»•> pait of the e^idinto iii support of bti case, the 
** evidenco of a peisou who uae present n sufficient T Uimk, '' 
*' therefore, that there was sufficient evidence befoit the justices 
*' for (hi convirtton of the apjwlUni of biviiij,' had eainal know- 
“ tcdjt- of iht resiiondint, this not bein,{ a cisc rn which it is 
" neecss ir> i(o prove a tonvu tion ' 

V * 

<ipirt allogethci from anyj^ofisideiations iirismg as 
, t6 the relevancy or aclnjishibiiity of tlit conviction, oi as to 
^ the mode in which it was sought to be* proved, it is to be 
^ noted that, m older to establish a cjiarge such as the one 
j jncferred igamsi the ipijelltubat the Assizes, the law does 
ndt reqmu any coiioboi ition df the stoiv told In the gnl 
who is alhgcd to have been dthled It ig, thtnefore, not 
^i^asy to see how the fa^l that a com lotion was obtained at ‘ 
tiie Assi/es was necessatsly coaohoiati e, in any digiec of 
^tjie evidence given by the gnl on her apphe ition foi a bas- 
SP^rfHy Older. In new of the timibo wlneh the case terokta ‘ 
I the Court of Appral, it did not bpronie ntcessan lot that ^ . 
'^Couitto deal with this point, although Phillmiou, L.J, 
»§roar){fi!f sigoifirantly, “As jou can toiniet wulhoul coi- 
y^’icboiatidn, ought a romiaion, which may have been 
^d^aine4 without eouoboratiou, to go «ly further thanv 
^ the girVfc evidence’ I tWk that lhii;s a mattei which ^ 
wtil hiquuc some veiy caiefnl considei diou.” h s 




St k, not pioposed hcie to discuss the evtenf, (if any) td 


obtain^ ^a^ainst a man on a cutnin^ 
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. cjiiarge, is relevant or admissible as cvi(^encc against him in 
a civil 'suit. It is sufficient to state that the Divisional 
, Court (relying apparently on In re Crippen) assumed that the ' ! 
conviction could be treated as some evidence of the fact , •, 
of carnal conne<;tion, and expressly lu'ld that, despite Lord 
Brougham's Act, the conviction was sufficiently proVe4 ' 
by the oral testimony of the police inspectoi, without pro* 
duction of the record or of a certified copy thereof. In the 
Court of Appeal, Phillimore, L.J., said: *'I am not certain, 

“ as part of the history of the case (if the conviction was 
admissible, as to wliich I desire tf) express no opiiiifUi), it 
w’as not for the purpose sufficiently pioved for the par- 
** ticul.ir case ; hut the other members of the Court clearly 
ti.e proof as insufficient, uliile counsel for the re- 
spondent did not^scek to suppcirt the view' of the Divisional 
Court (ill this point.' “ I do not myself see,'' said l>uckIt‘Y» 
L.J., “that it could be said that the conviction was proved, 
and, in fact, MV. Bairhigton Ward befoie us has not 
raised that u)nten|^ion."' With c\ni gieater emphasis, 
Kennedy said: “I confess that it is (he liisl time 

“ 1 hav«. lieaid — there may lie authorli;^ of which I am 
unforlurKitely ignorant— that oral evidence of a conviction 
can he given by somebody who heard the jury give a 
“ verdict, w'hich is to let in indirectly e\idencc of the con- 
“ viction. as b; the proof (ff which we have express statutory 
** provision.''' 

In support of the magistrates' order, a further ground > 
M^as lelied upon by the Divisional Court. There is another ' 
ground,' ^:i)A Ridley, J., ‘‘upon w'hicli I think that the 
“ evidencf* [of the conviction] is admissible, lliat is, as 
“ evidence of the* opinion of the jury expressed in the pre--; 
“ sence of ^he appellant. I do not see how' it can be said 
that that was not corroborative evidence against him. 

“ There is no authority (o that effect, but, as a matter of ^ 
“piinciplc, 1 do not see why this evidence of the verdict , - 
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of a jury was nfit some corroboration of the evidence of 
the respondent.** •* 

This further ground docs not appear to have been relied 
on during the course of the argument or in the judgincMils’ 
delivered in the (lonrt of Appeal; aucl^ in view of the 
attitude adopted in that Court, it will be well t(^ turn at, 
once to a consideration of the grounds on whicli the order 
of the magistrates was ultimately supporteth • 

It seems that, during the hearing of the application in 
bastardy, the police superintendent further, deposed that 
when befoie the connnitlnig justices at the police court, in 
August, 1912, appellant gave evidence which suggested 
“ that the respondent was a fast girl, and that that was the 
“ reason of her llien condition: that he (the ])o!icc super- 
intcndenl) \\«as in ( ourt during the trial of the appeffant 
at the Assi/os at Northamplon, lyit no suggestion was 
“ then made l)y the defence that tTie respondent was a fast 
** girl, nor did the apt^ellant i^'peal the evidence on this 
“ point, which he gave before the justices.’* 

This further testimony of Ilje police superintendent was 
regarded hy the ('ouit of*Appe:d as affording evidence which 
** coriohorated in some mateiial particular’' tjie evidence 
of the mother, , • 


“Corroborative evidence,'’ said Jliieldcs, L.J., “imi), I con* 
“ ceive, bo found either in atlniissions ))y the man or iiifcrenres 
“ properly drawn from the conditei <ff the man, Admi.ssifJii 
“here, there is none,“’<'onduct, theic is. Were or were not 
the justices entitled to take into account, as a mutter of evi- 
“ dcnce upon wliich they might ennui to some conclusion, the 
“ fart that llu' man before the justices l<;ld a stoiy,* namely, that 
“ she was fast, and timt her e<uidilu)n Was due to that state of 
“things, and the fact that, when at the Assi/es lie stood in 
“ peril and when, if the defence was true, it was to his intctesl 
“to set it ftjltward, lie did not set it iorfvard at all? It has 
“been argued before us as if he could not have set u}) that' 
“ defence without going into the bo\ and exposing Imiiseif to 
cross-examination. It appears lu me that that is a mistake. ' 



^..‘VThedoft 


“dohe»:.;, '.'•?•• 'i'^^ ‘"'r- ••'• 

1 1, ' 'i'*. ' *"**' f '■ i' ' * ’" ' ' ■' V 'V**' ^ V * u 

yi;' Now ani.ir||fJi)i<jrtad^^ to,wisB;'gS'!l^.;,i! 

■ cise mean«tii;;o|f4(i^'feforencio.by thodcawed 
,‘•;the,‘'d^fettcd^^;that tnighi have been set„«p;,ft 
;'Eyeii,,<jf,it; were trtie that the respondent was. a ^li^'^ 
'would that circ«nistw»c«, have afforded any^.s^^r .Ttjjj^i 
; charge prefe^ed in the indictment?. .In other 'wprdSj^^ 
ilii.ra “'defc^*e” at all ? Wotdd, , indeed^ ,affirffla^tiii^(5^*v;i<{^? 
^^idehec to, support such .an allegation hayc.been, admiss^jldl^ 

■ ^|;, tendered by or on behalf of ihe^appeHant ? .;• „■ . 
'/■i'He did not seek to tely,,(On any dofepco.; resting. 

'^ iftasonaMi; b^icfV. that the, respondent was of. orriabdVK&l^ 
'the age of sixfottn'' years.;’ ,It .'follo\y^,'.tl«)xefp'ru^;',tbat..it^^^^ 
consent, or even the selidtatipn, 'df the' girl ,. .liypuld 
.no answer to such^ a charge, nor would, the fact that 
jneu, haddiad intercourse with her, reljeyc the pccused'’p|;j^ 
^criminality.;.; iWoold not, then, any cioss-examipatjon supri^^ 
porting such intercourse nu+ely tenci,to,impedc|i ,her credit, ?i';f 
if she had repudiated the suggestion, , could her denial , liave .;fy 
been, challenged,.? , .No doubt if., it, ha^,e 5 n .saggated 
had had';,ihiefcoarse ,with;dii6t)ye#i§jafi 
which might have affected, the paternity ^pf a^ cliil^^^ 
suggostiyji would have .been tnlevaint |to. the, Jthaip^i^,| 
the hearing of the application- . in .hastardyi; 

.Jmrin^', aiiy deblal ,by her !might liave been met 
dive,. testimony'; .'jjut iHe , deciaqii o,f j^ie.:Coui^’ 

'relates to ibe appellant’s co'nduot,.nf i/i/idsst-ifrs 
j’his conduct on the hearing ’in,, bastardy. , :it . , 

,':;ibfir;efore,'.’tO' full<iw that, in 
"■* j ' thd" appfclipnt might ' 'raisi^; ,t^S 



bit was; a caiiirs^. 

TOii0«>wa' mw .exp6<;t^a pup l&Jtafte, under circttfljMapo^: 
®m.iflnocp^,ce. V Iiy|.eeij}<,^Di]|pdy, ;L.|i,,;says in cxpw«f 
Bad giy^ .evideinceii'hitti.^lf on the' fips^ 
|§^jp^^a,^jiHj^estive of improper conduct 'of, pther per^ons^' 
pn;,t£e;.|aiter occasiou, when, it \yas yery important fot 
..i|> ligye ■shown similar cotidact oh. her part, 

J^P^^w|t|j§re\v that suggesiion allog^cr.”;ry, r,' 

of; the cpnclnding phrase used by .Kennedy, L.J.,’ 
;.^'iifc!pil'ji^|l^ rqiji^ihbei^ed that the evidence, of the police super- 
i,i|nite^4^,nt did npt import an actual .‘^withdrawal !'-rmerely', 
suggestion w,^ hof repeatod^^icl this ts,,dpubtle§s'' 
f'i!thilii6asB.,,in , w^iicb tliel 'leariKd '. Lorii ' Justice ..wished his ; 

i*'- ‘^vi; . - 'v 'iV ’• . ’’ *' ' '■ 

bc;.ujti(^er^tood. Indeed* i^sceins not, unimportant; 



,;|^e .appellant suggested ’’fastnisss”' a^the .cpuse of her coii-, 
^i'ditlbn, his; plea of “ not gyilfy ’’•at the Assizes did, in point 
•,i6f feet) nece'ssa^,ily^inyplye .t,he ^gges,tion by, the appellant 
•jAtiij. xf.. L-. j t.a .1 >Li, -- jgasr one man 


pul, .circumstances of the case are ex^t; 
|^^^i.^il{pjy/tp;, recur, the, particular decision becoino^^, 
found that,, there, is,', underlying the;'" 
?Jfidg^ch't^f;sbjnef jpfihci^ getteWyy in ;in(l|Wiries 

^i'tthis nlail,;' : It hiiist, we presumes be feilfSt that, although'’’ 
i;,h?;|!^ondent ,>v^s, fiome 'riipn,ths;..p4vanccu lii pregt.* 
the.' time 'pf trial, the. jfati , that fhe ^appellant .thch;^ 
®|i^ifhd~whethor 'of his <^'h,^ti^l3V,e':o;r under .the. tdyifce.^ 
^Jw^i^'b’ut^frdin repeatin^^^;’su that' she" wa'?;h| 

^iM':’.*’’'‘i^iflMmSp'pled ;'t6 ^i^lco'r^dboh^ 

b6 ndted thaft^'i 
.’to 'ihis “.■cbrrohi[^Udh''M'| 
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: "'V' 'O', ' 

‘'conducl amoimtinfj to such corrohoVation as would have , 
been hiijju'ient in saiisfy Ihcm, “ I have oriA* lc» examine/" 
said nuckley, LJ,, “whether there is evidence in some 
“ material particular vvliich could satisfy the justices, for 
“ they and not we are the people to be satisfied. “ Tl^e 
statute/* observed Kennedy, L.J., “ says that it must be 
corroboration * in some* material particiilai/ and wo must 
“consider the particular in rej^^nrd to the chaifje whic^ is 
‘‘made, which is hen? one of paternity. 'As 1 say, I am 
“ not sure that I should have acted ujxm it/* 

Nor docs it appear that the magistrates would them- 
selves have leganlt'd stub cnrroboiatioti staniiing alone as 
sufficient. It is manifest tliai they })hic(:d great reliance 
jim the fact of the conviction. Jiidoed, in the report of the 
case in the Law Ri‘ports on the aiguhieiit l>(‘f«>re tlie 
Divisional Court, there is no leference whatsoever to any 
otlier loim of coiioboration. Iha’Sutnably, the spt'cial case 
did nut contain .f reqnesf by the magisliufes that tlie ease 
should (if necessary^ be remitted \o them. It would be 
interestinjif to refer (o the Aleposit ions lakiai l/cfoie the com- 
mitting ju-ticos, in oi iler see m wlnt Aam the appellant's 
suggestioijs that the respondent was a “fast’* girl is there 
recorded. * . 

Ifj these circumstances it is, perhaps, not surprising to 
find that Kennt'dy. L.J., expiessed some dissatisfaction with 
the course w'hich the case had lakcjn 

“In niy \iew/’ ‘^aid he, “this is an exceedingly unsall&fuctory 

“ rase Chic cannot help feeling that the aduiisbioii of 

“ ihe,con\i«nion as a pien' of evideme, which I think clearly 
“ ougla nut to have been admilied, w'as a fact which may have 
“ led to the coiK'hision to which they (the magistrates) (‘aine, < 
“ and whicli may, perhaps unconsv:iously, ha\’e inflmaiced their 
■ “ minds, alth^!^gb tliere be sufficient in iIm‘ n;st of the evidence 
“ for the c<jinclu£>lon at which Buckley, L.J., has himself arrived. 

“ Worse still, when the matter came before the Divisional Court, /. 
“whcTi the Counsel for the res])ondcnl, Mr. Barrington Ward, , - 
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“ was not called ' upon to argue in support of the proof of the 
*' honviclioi!, the case proceeded upoii grounds which*with all 
“ due respect 1 think are grounds which 1 ('ould not possibly 
, ' “ have supported. Indeed, Mr. Barrington ^Vllrcl wiys that they 
" “ could not be supported. "l‘he judgment could not be sup- 

' ' “ported on the grounds given With considerable 

“ licsitalion I think I ought not to differ from the other incin- 
“ bcis of the Court. It is, as Mr, Barrington ^Val<l said, to use 
his own words, ‘(jnly just o\er the line.* rconfess ihiit I feel 
“ some doulft whether it is over tlic line at all.” 

CuARLKs M: Atkinson. 

V.—SOME CHANGES IN THE LAW OF 
NATURALISATION. 

I T is genoraljy admitted tliat the English law on cTie 
stibjed of the naturalisation of alions^^and their status 
when naturalised lias hitherto not iu?en entirely satisfactory, 
and few person^ have found a gcjod wgrd to say for the 
Naturrilisalion Ac:t 1870. In 1899, Sir Matthew Ridley, 
who was then Honu^ Secretary, appoHited an lutcr-Dcpart- 
mental Committee to repritt upon the matter and to advise 
as to further legislation. In July iQOi this Coniniitteo made 
their Rej)ort, recommending [inter alia) (i) That the existing 
statute law should be consolidated: n) that the existing 
law as to acquisition of Uritisli nationality by parentage 
should 1)C re-enacted in a simpler form, and provide that 
- ^vherc the father was born out of the Hriiish Dominions, 
*a child also boin abroad should not be a Ikilish subject; 

^ (j) that power slnmld be confeired on a Secretarj' of State 
, or the Governor of a British jiossession to confer the status 
of a Ihitish subject u})on persons who fulfil the requisite 
conditions in any pint of the Briti.sb Dominions, and that 
, the statms so confierred should be recognised by 'British law. 
everywhere.^ 

J Scelbc R(i*|>ori prlntocl in aft'tm in Footc, tiiviU, iHUrihUhmiJwhprn^ 
4U1 L\l, pp. 23 ct Av/. ... , 




”<]uite cdfiliiWry'^f'tlie; sn'ggestiorts Df'tli|' 

'"' Tli<5 'Bntis'fj 'Nationality and Status' 'of. 

(4'i&'5G(eo,''V, c'. i'?) cainc into force' on tfee 
' 1915,' and is, a" statute of far-reaching iin'^ortan|6|'||^!e^ 
^.’Sf ' tho' "i^eat war had not so .inuc,h ahS6rte<l” 
i';, lion , pit the country, the provisipn^ rif thi*i 'statt^''t(^J§ 
I'dpiihllesi havd coiriic 'in foi a fAi gieaten measttid ^l( 
ll^tttetttion than they have icccivcd. As recommended hy 
phe Committee, ■the ■ statute tej^cals the earlier legisJatipu 
the SI I’ject and .consolidates the lu>, hilt ■i>hilo' so 
: consolitlalnig' .'it^ the st;^tute makes also uumcroUu aUera- 
tions and additions. - .■• 

• The first alteral^h in the law is made*1>y sect. 1 , in 
which it is declared that— 

The following pfersoijs sIwTI bt dttintd to lit, luWrilboui Butish 
subjects, nithiely':-^* . » 

(a) Any jKTSon Iwm w.itbm His Dominions and 

■allegiance ; and ’ 

(o) Any .persoii' honi otft of His Majesty's Uommiou^ vvhosij 
father ,wc«. ,« 'Briikb subaxH at the tune that peiNwf’* 
1 ' , hirdi, .and cither .«|s lioin tn His Majesty’s aUegia^<?e 

wa.s a person to whom a ccttificato Pf nalujalibation hi 
becu granad , and 
• ^c) Any ixT.son born on boaid a Hnfish ship whether ui foreigi 
'1 ' luiritorial waters or hoi. 


■' 'liliere.'is also 7 provision that a person horn on hpftvd ^ 
..foreign ship shall 'hot be deemed to he a b4t|bh hul:^j;;Ji^b^ 
;re?is6ri only that the ship' was irt British tciUiptisU watSrtj*^ 
of his birtlfi;/' ■,,■', <1 / ^ J > ^ 

Coming, h(pt^Syithitt/t||^ 




r ' ’ W7V T i »■ ’ (J- i 

niSitqt|il*l:K>rn liriii4\ “'nlyect j maty* 
ir?F}|^sb Doiiiinioiis <witli few 
Tb^i "Statute *4 Geo. Il, c. 2l, 
^ C)<^tioo^to j:bi| role in poviding tbaj; a 
fern whose fetVr vins a m{mal bm fentish 
|^^6n1<t himatlf for all purposes be t ot» iclered a 
subjctl, assuming that the fitlni bad 
fcitish subject. This csccption was followfd 
^y’'‘'^t«tth(‘r audtd by ij Geo. Ill, c. .21, which dcrJaitd 
mal the son of such a person so born abioad* should him* 
^i^aiihough boin abioad, be consideicd to be a lutural- 
witli'ihc sime piosiso as before. 
jMJvT^'ihihg^^ in connection with these old 

jfKafbtory'prpyisioys (which are new rejxaled) (t) buci' 
^^t|fcSi^'’'subj^;ci^yy^^^^ be dtcined nalut(}l bi n subjects; 

of the person so bom abroad 
peeti, j ,»a(«m*ww* subject— not a person made 
&'siji|^^b?&'th'aturait^ or deoWtion (i) the father 
®Ust a British subject at the time of the 

||fnK’^f i^bose gationahty is in question , (4) the 

rohssesslon.'p^ ail' E inothei* or giandmotbti was not 
pufficieptr^ii in been a father 01 grandfathti. The 

'^a,taVaitfeaitioii"'!^^ did not affept these pfoiisions, 

uudei that Act whose children 
not transmit Britislj nationality to 
pirehc^^'ttditoi :^^p'^'^illd oijly become British subjects by 

the ’Onited' Kingdom .with 
naturalised.! ,' .The 
be seen 

j Br^ ^jeygsay^.^f swst. ,u ‘ 1m^.’anioiMaiy.,of considering. a 


B ^ip>f^d ,td be a ; Subject whose fatbet 

'the .dominions oj 
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swept and British nationality in the ^ase of persons 
born aUoad is confined to the first f^cncratlon. as recom- , 
mended by the Cominittce’s Report, There is, however, 
the important proviso tjiat the father of such person so 
born abroad need only be a naiimilhcd subject. Again tlii.s ' 
is in accordance with the views of the Committee. 

The Act of 1S70 lequired applicants for naturalisation 
to have resided within the United Kingdom for five }'ears 
.or to have been in the seivicc of the Crown for that 
period. Fiirtiur, the applicants were lequirod to state 
their intimtion citlier to icside in the United Kingdom or 
to servo under the C!rown. The new Act (sect, i) pro- 
vides that the Ine )‘cars’ residence may have been in anj 
^^His Mpjustv‘s Dominions. So that, c. g., while fonnerly 
a Freneliinan, wjm, after having livtid, say/'in Australia for 
three yeais, came todiijgland, would have had to reskle here , 
foi five years before he co?dd apply for naturalisation; now, 
such :i peiHui coiifd add his period of residence in Australia 
to that in the United Kingdom, aiul aj)ply for a certificate 
after a further two 3Tars’' residpnee in liingland, making, 
with tin? three }'ears he resided in Australia, the five years* 
residence vcquired by the Act. It is, however, stipulated 
that the a]>plicant niust actually h.ive resided in the United 
. Kingdom for not less than one year irninediaLtcly preceding 
the application for naturalisation, and there must have 
been previous rc'^idence either in the United Ivingdoin or 
in some other of His Majesty's Dominions for a period 
of four years within the last ci^hi years before the ap-, 
plication .(sect. 2, sub-sect. (2) ). Ever}^ applicant must 
now also i>rove that he is of good character and has an 
adequate knowledge of the English language. ' This pro- 
vision is also ne\v ; although, of course, the inquiries made 
by the Home Office in all cases of naturalisation would 
usually prevent persons of bad character obtaining such, 
certificates. It is a matter of interest how the language ;;, 
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test Will he enforced*; doubtless the Horne Secretary will^ 
, make some rules as to this. * 

By the Common law marriage had no effect on tlic 
natumality of a woman, eitlier to^make a foreign woman 
Englisli, or an English woman foreign.* I'y sat. lo of 
the new Act (replacing seel. lo (i) of the Act of tSjo), it 
is 'Qoclared that the wifti of a British subject sliall he 
deemed to be a British subject, and the wife of an "alien 
shall he dccmecT to be an alien. A woman thus becom- 
ing an alien c>n marriage, remains an alien on her 
husband's dealli, until she takes the requisite stej)S to re- 
acquire British nationality, which, under the Act of 1S70. 
Were similar to those required of aliens in general, ne- 
ceseitaling njsi<lcnce in the United Kingdom during the 
preceding five years. The new Act (sect. ^ sub-scct. (5) ) 
provides that,, where a ^^oln^u whojA‘a<=> a British subject 
previously to licr marriage and whose huwsband lias died, 
or whose marriage has been disJSiolved, *tlie requirements 
of th(^ Act as to residtmeo shall not ^apply, so that such 
a woman may ai)ply for u certificate of re-admission to 
Briti^h nationality immediately ‘after tlie death of tlK‘ 
■husband or the dissolution of the marriage. This-provision 
is contrary to the CommiHee's rcconimeiidation. 

As mentioned above, formerly the children (Ix'rn abroad) 
of a naturalised subject were not themselves ipso facto 
British subjects. Now, by the joint ('ffi'Ct of sect, i (n) 
and sect, (i), such childien will be naiuraUhorn subjects; 
,$oct. 3 (i) enacting that a naturalised subject shall, subject 
to the provisions of the Act, be entitled to all p<dilical and 
other rights, powers and privileges, and be subject to all 
obligations, duties and liabilities to which a natural-born 
subject is entitled or subject, and, as from^thc d^^tc of his 
naturalisation, have to all intents and pinposes the status 
of a natural-born British subject. 

^ Coiiutas of Comvaysi Crtvr, 2 Knapp, 368. 



11 will, no aowst, De fcraewboreq^tr 
‘ of Selilcmeot r)oo' Jjtovidei ihiil 
tlie Kingdoms of Ehgland, Sc<itlan 1 f, of 
Dominions thertnnfo Monging, aUhough 
or miide a Heni/on, cvcept such as arfr 
parents, shall Iw* capable to be Svvoin of the PriVj’TOSn^! 
Member of either House of Pailiament, of to cAjoy'lily 
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office' or place of tinst. either cimI or mifilaty. Sl^Ct. ^ 
of the present Act the Act of Settlement Is to take'clfect 
jjAS if the wolds “ naturalist d or” (italicised above), vtfferjf 
i omitted, rntil 1870 a person who had been natutafised 
could not liccome a AfcmlHr of Parliament or a Privj' rohft- 
^cillor, and altlumgh Iht Naturali^-ation Act of i$70 cofifOrred 
.full politir-i' rights on aliens, the words nitmttoned ab||ve 
'were iu\ 4 repi^alcd, and the Committee, ‘irt 1901, tecom* 
“ mtndi'd that they should be deleted. 

’ Under the Act of 1870, by sect. 7, a n.atiiralised subject, if 
still letainmg Ins ‘'earlier nalionahty, was not to be dtemfed 
a llritish subject w bfu within the lmnt.s of the StMe 'whose 
ritucnship he retained.' This piovjsion has met with a 
good dc,al of criticism, and has been corstri/ed in different 
senses .by different authorities, and the Committee in their 
Keport recommended the abolition, asifar aS possible, o{ 
. all diffci cnees between the status of a natnraTbom British! 
subject and tX naturalised British subject. The new i^ct 
appanntly accepts the Committee's view and drops'*^ 
distinction between the status of 6uch a person wbeb .wil'hilf 
the tstate of his former nationality and hiS status 
United Kingdom and in all other places, by’ eoafcting 
ho is to have to all intents and pbirposes thV 'slatW oF i 
natural-born British subject (see sect.^ d ' 


Section 5 gives effect to a further recofflm^nyh'to th^ 
Committee, by providing that the Secrelafy'of SWte*mliyi'i|[| 
Ills absolute discretion in any special ifase, grant a 'certlj 

r a * "jlx i i-J, rt 4 * A A ^ 
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’ of natnrali':aticyi to liny minor although the conditions rc* 

. quired by the Act#havc "not been complied with. Sub- 
, sect* (i) provides that where an alien obtains a certificate of 
naturalisation the Secretary of State, may, on the applica- 
tion of such alien, include in the certificate the name of a 
child who is a minor, and the chihl shall tlicrcnpon, if not 
. al^fady a British subject, become a British, subject, ^ Any 
such child may within a year of his attaining majority make 
a d<?claration of alienage and so cease to be a I 5 ritisli subject. 

A much-needed reform is introduced by sect. 7 of the 
Act, carrying into effect the views of the Committee as 
cxju'cssed in their .Report, which gives ))o\\er to the 
Secretary of State where it appears ‘'that a certificate of 
nrfftiralisation granted by him has been obtained by fab*'' 
representations or fraud,” to niakt*. an ordu re\oking such 
. certificate, and by sub-scct. (2), where*lhb Secretary of State 
revokes such a ceUificate, he may aider the certificate to be 
given up and cancelled, and any person declining to give up 
such certificate will be liable to a tine ofcnot exceeding £toci. 
Prior to this enactment, an,jaliennvho had, through fraudu- 
lent misstatements in his applications or in the declarations 
accompanying it, obtained the status of a natiuidisrd Jh'itisli 
subject could not fce deprived of the piivilege of British 
nationality and lie made an alien again. Ho could only 
be punishe<I for his fraudulent misstatements. Sect. 16 of 
the Naturalisation Act 1870 (now repealed) gave power 
the .GDvernments of British Colonies to naturalise appli-, 
cants, but this power was expr,essly restycted in its opera- 
, tions to the limits of the colony granting the certificate, so 
that, r.g,, if a German obtained a certificate of naturalisa- 
tion in Canada, he would not be entitled to be icgarded 
as a naturalised British subject in Great I’gtaint but if he 
'./desired to be naturalised here, lie would have to fulfil the 
; yjreiguirenients of five, years' residence in the United Kingdom* 

• f pr five years’ service undef the Crown; also, naturalisation 



Mon^} ’ Now, by sect. 6 of the new Ac't,;tlbelTrfyer^^ 

, a British posseasion ^as the same pd\Ver 'fp^'|^siiif 
' rate f)f naturalisation as t,lie Secretai^* of StaflS has!,'')|l^d' 
provisions of the Act as to the grant and revci^ati4ia, ‘^f ;s^ti^’ 
a certificate also apply. There is, however^, a verj,''iiihp^|timtJ^ 
proviso to this section. It is declared tpat'in'any jBriflSh"^ 
possession totlier than British India, the Dominion 
. Canada, the Commonwealth of Australia, the Dominion of, 
New Zealand, the Union of Sourii Africa, and Newfouhdlah4|?^ 
f the powers of the (iovernment of such’ possession, as rc^arai:,'; 
; the granting or revocation of a certificate of naturalisation, f 
shall be subject in each case to the approval of the Secre-’’^’ 
, t?vry of "'itaf e, and any certificate proposed to be granted ' 
■ shall Ix' submitted to him for his appro^'al. It is also declare(i'‘'', 
that any certificate of^ naturalisation |;iantftd in a British '^ 
posses.sIon shall have the s.'ime effect as a certificate 6f • 
.naturalisation granted by Hie Sccretaiy of State. If should ' 

• be particularly noted, tLit in this way a certificate gf, anted ’• 
in a British possession is given effect outside the limits of 
the possession. In the- British possessions ^ecifically', 
^ mentioned abpvo, the power is vested in the Goverrimetit, J, 
in other possessions^ in ihe Governor opi'n a person acting x 
under his authority. It, is further provided (sect. 9) that 1 
hone of the above provisions nor atiy certificate of natural^ j 
isation granted under the Act shall have effect within ahy^ 
of the Dominions specified above (except in British India)/| 
1 unless the Legislature of su^ Dominion first adopts those* 
, provision?. This is another iilusfratidn of tlie iricrea8mgf| 
, tendency not to force the legislation of thCIniperjarBaflia^ 
,’inent upon the self-governing Colonies witii6ht;tlr% cbl^seht;'^ 
or contrary to the wishes of their peoples' as ydiced nj' ttiefcl 
I reprekmtatives, but to give such Colonie/an opporfonitj^'^f^ 
/ considering whether to accept or reject such provisions, ^ Tt'il 





'J?|'«e?' , to ^ retain her -'iBjf^tjsg^ 


sh'alj.bc, dcemefi;^jli>| 

a, Am^ii6,,_.itudcr . the pfrovisions pC 
4 9^ the 1876,' 

*natjtja.lfeed' iii,^ ^$tate ,and, so loses''', 

9’, as a British, a person 

[(' ^l>e, so !,^e|ires^ ret'ato iher, liritjsh , nationality by' 
dpe^ ;ioitypeSii:e„ to change i^. 
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' CONTRAHAND or V^'SR. 

' • ' ' ' 

fin<l cxpnssiion in international rules designed to govcni tlie 

conditions of commercial intercourse botweeu belligerents 
and neutrals. 

While on the one hand, neutrals have never tolerated that 
belligerents should aibitraiily declare what things arc to be 
contraband, on the other the tendency of belligerents has 
,been to enlarge the category of contrabatul ; the result has 
been that a protracted process of ordinances, conventions 
and declarations, culminating in the Declaration of London, 

. has secured a fairly autlioritalivc and accurate deHnition of 
the things which respectively fall within the category of 
absolute' and conditional contraband. 

The law of contraband is international, not nuinicipal: in 
lUp absence of any treaty to the contrary, the subjects of 
a neutral v'^tatc ^arc not forbidden by Municipal law from 
carrying on c.cunincrciai intercourse waili belligerent States 
in all tilings contraband, subject to the risk of capture, fjr- 
feitiire, or other penalty at the hantls of the enemy of tlie 
State to which they attempt to convey them. 

The Municipal laws of many SialCv" restiaining their sub- 
jects from fitting out armaments or snjijdying levies for 
foreign beHigeijiiits aic of modern origin and have no rela- 
tion to contraband, but prior to tlic eniicrlment tliercof the 
pcrfiuinancc of siu h acts by the subjects of neutral States 
w\'is not unlawful.^ So again, acts done by a State in its. 
organic capacity in violation of neutrality are outside the 
law of contraband. 

Articles of contraband Nvcrc defined and divided into two 
©lasses by,(^rotius, e/x:., tliose which are useful only for the 
purposes <^f war, and those which may be useful for the pur- 
. lapses of war or peace. Stw/ cnim qm in hello imtwn habent 
/// arm, . , . . . Simt in kilo ci extra helium 

iisum ft^abenif uf pecunite, com meatus et naves ci qtice navibns 
adsnni. jjj^ principle of his division is recognised at the 

^ Rcpoft.<», p. 388, and 7 Wlieaton’?. Reports, 285. , * 
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present timc,^bul the progress of science and the fertility 
of, invention has modified imd ^vill continue to modify the 
classification of articles which fall within the two divisions. 

Little exception can be taken to the classilicationi of abso- 
lute and conditional contraband contained in the Declaration 
('f London ; the inclusion of horses and mules in the list of 
absolute contraband is open to objection, and was sanctioned 
only by a bare majority of tlic Conference; it should l.u* noted 
that the Declaration contains a proviso that “articles and 
materials ex(:luhi\t;]y used for war may he added to the list 
of absolute* contraband by means of a notified doclaration/' 

In coiifonnity whh tlie Grotian jirincijde, the Declaration 
sets out a list of those things whicli may not be made 
conlral)anfl, /.r,, absolute or contlitionnl ; that list includes 
cotton, which Russia in her recent \\ar wi^i Japan declared 
contraband, and luhber, the use of^wbich for traction is of 
essential v.ilue jn modern warfare; metallic ores are also 
included, this means ores in tlfeir e-rude state ^and would 
not cover coppei in a manufactured /oi in.* 

The things to which ^he te*ni absolute contral>and is 
applicable are dc pUin droit, i.e., without notice cm the 
outbreak of war, prohibited from being carried 4 »y neutrals 
to the territory oP a bclligc'rent, ;uid both ships and cai^(^ 
may be captured, condemned, and confiscated by tlie 
Ixjlligcrcnts' enemy. 

Things to which the term conditional contraband is 
applicable fall within that category when their destination 
is c>f a certain cliaracler, Delligerents are authorised by 
lire Declaration of London (Art. 25) to add ai^ticlcs and 
materials susceptible of use in \\ar, as well as for purposes 
of peace, to the list of conditional contraband by means of a 
declaration. Destination is the test alike as to articles liable 
to be treated as absolute or conditional contrabapd: ii has 
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never ceased to be 
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has at ^hc present time given rise to some 
England and the States of America." 

The rnle which England wiiformlj accepted Sj)tt jjenetaflj 
observed untiHhe promnlgation of the pccUt||fi6u^|®iv 
don vVas, that the destination of the ship and not the , 
both in the cafee of absolntc and conditional cofltmbandi 
eviderfced by the ship’s papcis, vvas to he tlje soje crit|rioil^ , 
as to the fate of ship oi caigo or both. The' sole 
to the application of this rule vverc when the ship waS 9Ut| 
of the com sc which her papers induattS! she should be dn,^ 
and on a course to a prohibiud place; where from inteinjijy 
cadence the ship's papers were demon-stiably l^auduleot^ 
yjhne inci'ibors of the crew made credible admii>siou^ ' 
ao to d(^tlllat^on in defcdsaiicc of vvhat wa'f stated in the 
ship’s pipeis. 

Ag.unst this uiwmhigunus mie iiculral^ cimld have no ju^ 
CiiuH (if ^niplaiilt: no ducslion of intention, ot tt^i^i^ipjf 
^Hient, of iand cainagf after dischaige of cargo, of proaimlty', 
of neiitul *tcintory to the tcm tn\ ’s leuitorv oi foice's cvti*- 
arose: if the ship’s destination wtie to a piolubithd to^^oiy* 
or place v.''c vvas amenable, if to a neutral poit ibe Vl'at(( 
immune. • ' •‘^*‘''■5 

The doctrine of “Conimuons wyage,” which reflultaJ’'' 
from the "Rule of the W'ar pf 1730,’’ is in no wise^iho'^'^ 
sisttnt with the lulc tliat a vdssel Is only liable to capt_^, 
when on her course to a prohibited place. In 1756' 
which vvas in a pf^itioii of naval* infe-riority 
opened its colonial trade to Dutch ships, httt ox 4 u^ 
neutials, The English seized three Daitch'^hlp;^^ * 
^giotind Uiat such privileged trading bj* jicli|r8iL^' 
aihount to the idenliflcatipu of such neMtral6\v|t»\tl^ji*isYtiH 
and soeh^ships and then taigoes wtjre a^udged 
ful prize. The application of this rnle against neutrals 
tise to an attempt SiWaoh by the d^e 
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that t|ic-'|i4tina^o^ 
its voyagdiiti'tll^ 
bjf'that to the prohib)tt^ 
fts ■ uitiaiate voyage . fronj^ 
’^^ItwiSs' 'lawful ' " ’■ '"'''^ 


mmifi 

BrmefrBbyti'Wi^ lawiui priz,?; : .■.-<, 

„_!S(^iAicn' blwy 'debibnst^^^^ the doctrine of. 

&bnti 4 aouS,yoy#ige oi^ly justified the, papttire of a sh»p when i 
■ 1$ pn\het,cparse,t^ is the- 


.i/,’’^i^.',Scotf), birdk^S^/iie^',rcle4s'e/i^^^ the fact,! 

\v,as a/facile .bs^ 'of .supjply fdj’'thc .^npiy, and; 
\V^ .prohibiU^ mi^|ian'ts'from send-j 

|'^boi&'|^TEiiidcu,lsQo^ln4wit6ili; 

'ifni',W|&/;eixmy,; ' he pb'^'fyed~*^ '^he 'rtilb with yesi^ct ' to’ , 

’'‘■')l>ato<| ' ie ■ Iflitiif f'Ko f»ifil/-»1#>e miiet' l\fs ♦oI'joV^ '1*%*’ ' til ^ 



^^n^';^il|itj^i‘b,^,Cutioi) of a voj^age to the eideiny ’? port.” ^ ;,■ 
',{)|]^,i^^pri of ;’',thb 'sound _|^pc’tripo 'of " continuous,’, 
■ W'^.the ''!^nglisb .Cjurtei, bore .itsj;; 


Willi, cau.yva^ jl rw j.' AJLvuwnttt* 

^^i^pipfured, ljy\,' 'jVjbilc'On 'hM;;| 
)E5i;^ch .fourt'dld 'wh'at,_^?d| 

f S^^*p|iiied 'td^'db, .thdy'dbsery’^ thaf ‘the’’ im^ortsi;"''oj|i 
!&fis'''ii(ifd’'sulpfeii^^ th'h.'.vfeSsei \Vas ' Ibadcd^.,^ 

up d.nd,h,brtsk';;tw4w^ being done ju.l 
lie^g^svwith ,|ios'sia by,;oycmnd;, rdute, and on thesp 
'!Miidehii\,^ 'cargo." '’f-l^is' notc'^j;; 
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The Vxizc Court of the United Stat& of America during 
their w^r with the Confederate States, on the false analogy 
of the English doctrine of continuous voyage, pursued the 
same course in The PeterJwjff;^ this ship was on her voyage - 
to a neutral port: the Court inferied that the cargo, after 
being unloaded in the neutral port, might be taken by 
lighters up a river to the Confetlerate territoi*)', and there- 
fore it*condemned shij> and cargo. 

This doctrine of intention, founded as it* has been and 
must l)e oil mere conjectuie and ^suspicion, has now been 
embodied as part of the Law of Nations in the Declaiation of 
London, llencefmth, the ships of neutral States carrying 
cargvies to the ports of lu-utral States aie to he exposed to 
the incoiivf pience and pt‘cuniary loss of piotractcd search, 
and to tlic very ))rohahIe event of captun? and uuideinnation, 
liccausc the naval oflicei of a helligtu-ent ship chooses to 
assume that the cargo may be intended for a prohibited 
place, 'flic new eonditiorts of naval waifare and coast de- 
fence have lendered^hlockade, for all practical purposes, 
obsolete, \Vith the icsult^ that h'lligetenls have mani- 
fested a disposition to stiengthcn in then* interest the law 
of contraUuid^, and the Declaration oi London proceeds 
upon these lines; it enal)lcs the belligerent, on the pretext 
that her cargo is “intended’' for her enemy’s use, to visit, 
search and capture .i neutrai ship in any quarter of the ’ 
high seas. 

Again, convoy has under modern sailing conditions be- , 
come impracticable, and has not been resorted to for ' - 
many yeais. 

The liglU (»f search constitutes the most delicate and ' 
diilicnlt (jueslion incident to the law of contraband. It 
is a right of the belligerent universally acknowledged by 
nations and publicists, even by Hubner^ the uncompromis-, 
ing champion of the privileges of neutrals; the antiquity of 

'5'Vftn, 47. 
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tlie right is unqueslionable, and it a])pc:iis to have beep 
recognised as eaily as J164 by the Chiistian and iflahom- 
medan powers of the Mediterranean.^ 

But altliough the pripeiplo of the right of vi--it and search 
is conceded, the appliealion of the principle has been the 
source of much friction between belligerents and neutrals. ■ 
The “ ArnicJ Neutralities of i7iSo and 1800*' were the result 
of the anogant pietensions of lingland in reference {iniev 
' alia) to the exofeise of this right. It may in the fust place 
be uncquivoeally stated that it is the duty of the naval officer 
of the visiting ship to cause as little inconvenience and delay 
as possible in the exercise of the light ; indeed the English 
Admiralty rules provide as follows: Jn exercising the right 
of visit, the commander Jahould be careful not to occasion to 
the neutral any delay or deviation from hei‘ course that can 
be avoided, and generally to cause ^as^ little annoyance as 
possible.” 

Circumstances may exist which VouIJ p*H)hibit expeditious 
search and involve prolonged delentu^n of the suspected 
vessel ; obstruction bj' hcf crew, boisterous weather ren- 
dering the dispatcli of an open boat Aom the warship 
haiiardcnis; the proximity of enemy mcn-of-^w'urr-aie un- 
doubtedly adequate reas^juis for what ^voiild otiuirwise be 
Undue detention ; i!i these or cognate cases, the coiiunander 
of the naval ship may older the neutral vessel to lie to, to 
, lower her flag and steer according to his directions, or to 
proceed to a named portr These constiluled in funner , 
;,\vars practically the only valid reason for detention of an 
.innocent vessel bejond the time absolutely nocyssary for 
' reasoiiable examination, but modern warfare has afforded 
another cause justifying prolonged detention, namely, the 
'grave peril to which a w^arsliip is exposed, froirw suhrnariiio 
,, attack in w'aters* where such danger exists; under such 

Il'i .. 1 TwibS, Vol, II, 147, 2n(l Edition. 

** 'J hi ^dn'ani mi 4 3 Rob. 50S (i8ui). 1 
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arcunistances iht oival p<>n^mander vouM ^ ^ , 

, the neutral vessel tq proceed to the tQost c^nligilous |>ot 
whtie the right pf 'Search might with safety be citefcise^. 

The extent to which tho right of seairh or examiii^t^ 
should proceed aie as follows —If upon cxattunaiipn ]pll 
ship's papeis appeal to lie in order and there arfe no extta 
neou^ciicumstaiices to aiouie suspicion, the visiting oS^e 
must immediately withdraw and the \essel must be allowec 
foithwith to prorced upon hti eoui&e, but* if, on the cott 
trary, the ship’s pipers ujKjn examination afford jifttrinsil 
esidenee of mla oi if, from the failuie of the^xetse 
^ reduce speed oi shoiteu sad when signalled to do $0 
any opposition to the visitation, any attempted donj^ea^ 
nsent, dest leltoii or jettison of pi^ieis, anj suspicious ton 
duct of the ma^ci oi of the an\ then the xtssti mai bt 
subjected to a more jnmute tMinination cither of dop^ 
ments, or of the officeis oi mcinbeis of t^c cretv, or othei 
pel sons on bond, 'or of the cargo i 

Sonic juiists, uieUdmg Dr Maitens' and Mass 4 ,® hmil 
the light of search to the uniplij u^t v lit re the papets art 
incompleti oi nuguiai.and Hautcfiiullv woul^p^rintt pc 
fuithei iir»vs4gation than the paptis, t\cn wherfe the^vi 4 j| 
ing officti doubts pr piofesscs to doubt ’the genmnepes^ oi 
the papers, oi the tiutb of their contents. ^ 

111 view of the interchange of views between the gov 
ments of the United States of Amciica and England^ <;^f i 
jilltged abuse by the lattei powci of the light^of 
It IS uiteiestmg to take notice of the in<rtmction&‘j 
by the h'axy Dcpailinent of the forrhei Goverorti^i^^^ 
aoth June, 1S9R wljich still rpmain in forces 
folloxxs.- I, ** 1 ill 

12 'flu. lyln of iiwy bn fxt^tur ' ^ 

previous nolkt upon iill ntutul ics&cW* diui tha'^ 

^ ^ /ff Mbtt Uv Ifl \1U ^ prifH \ 

ti if» turrttj DWctj^Ary tu Wi^ tiK. M 
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''^tlil^y!''€itttt;'^WK/';‘'Tfe- examine the vesserii';; 

ports of departure^ 
and -trading between neutral;’; 
If she is neutijjil ,and;^ 
iM blockaded^ the pa j)erft which 
of ber catiio. should be .cxainiued. If 
,_;'thcSe':;|now coiTiii'anM ^af the vessel should he seued; if 
^'.’rtotfTOfe shoUt'S'be set'fn^e, «iiJi?.ss '^/reasonrrf'strohg grounds ■ 
f^f^|i^llh'a'1lirtber Search should swAi td ’bdi^^ 

■• ofji'tii^', D^^j^tioa. oif^Lolddou, ■ uv Tcialion» 
|*|ii^^^t|^l!^id.. have. j.niatcriaDj'i.iuci.ea^d thliB;, of ii,Jcon>/! 

■ .neutrals ^tt;s^^ti^ froiu' visitation dud. 

i|f|.>4^t|ierBibrt!, no,; }^ar,t, pf 'tiic 'jjLyrJot^ ^alic«g^'.^l_thc 
power?,,' «.«:lii(:lipg',.tbe Uni, ted, .'plates, ^ar^g,' 
,tl].ercl 9 ^ and England, ^object Jtp; nipdilK 

'^|j||jj.ejtcepj^i9ns,,,h^.ijitirtiat^.,h€pd.ntauti^^^^ 

, .iits’jMriiivisions, „ ■ , ;, ■' ’ ' ,,'; . , 'j 

'|^:j,;}f;t|ie;p<^laratj[ou.«qacts that the ^IftpVjjaper^t 
ypr, 90 f.<)f, tl^ijeslination of, thc sly'^ this, as.we; 

,llhc ;ruie^nn4t^l^..,^hiifh,',witH one, or twjo.; 
"^^..ej^cdptjcms, national,, hia.yc a,cled ii^ respept ,of,' 
:a ,ialov the „,geucfd , cfb^rvapce 
" l|siecipiwd ;piea^nt,! relation ^eut.rals 

^si^itmCpytijinat^y .Erenph' wpre4 

'bllf. . ,„c®t!f«nent , of 
; too': 

l^aKo a} 1, fiTtuda, .uasy.S^i 

Jsife*. jfev^hetr., ,i:qnduct,'a|^ 
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, • ' ' . ' ' ' ■: ' 

jdccision ? " The English Foreign SecretarJ^ Sir E. Grey, 

answers it in tlic affirmative: he says, *‘ln accordance with 
the principles and practice of continejital jurisprudence, ,, 
sucli a report is considered an authoritative statement of 
th(‘ meaning and intention of the instrument which it ex- 
plains, and consequently. Foreign Government and Courts, 
and no doubt alsf) the Internatinnal Pri^o Court, will 
continue to iiiterpiet the Declaration in the light of the 
commentary given in the report/' 

It cannot be doubted that by the ligld r)f this commentary 
a naval offic'er will inteiquct the lulo, as 1 k‘ conceives, in the 
interest of the lK‘lligerent w'hom he represents rather than 
.of the neutial, and vessels will ]>e, and piobably have been, , 
detained < r a ])iolracted peilod. to llie serious detriment 
of ship-owner ^nd intTcliant, while tltc eat go is minutely 
oveihanled, (‘Ven if the gieater evil of capture does not 
ensue. It should, however, hr oljserved that the United, 
States and the oilier Po\t'ers wete signatories to the Decla- 
ration to wliicli the* comrnentaiy was attached, and have 
taken no (Aceplion to the* interpretation placed upon ii by 
Sir Edward Grey. 

It is fi^-thy* t<» be observed tliat, as aheady stated, the 
test whether or no llie ship is destined- to an enemy terri- 
tor}' no longer decidt's her guiH or innocence. I'onnerly, a , 
ship cji frying munitions of war to a neutral port could not, 
be nK)I(‘sted, even if it were obvious tliat they w-ould tliehce 
be canied l)y land or water to the enemy, the sole test was" 
the destination of the ship. By Art. 22 of the Declaration/;' 
the d(‘sliriation of tli(‘ cargo is the test, and ‘‘it is immaterial i 
whether llie carriage of the goods is direct or entails either./ 
Iianshipinent or transport over land;” tluis^ a vessel bound 
for Rotterdam, in neutral tiTiitory, may be captured if the / 
naval officer surmise ii is the intention oT the shippers Ihat;,';^’ 
the goods will be sent into Germany. The English .\6ov 
eminent, in a memorandum drawn up for the use of the' -;. i 

. . ' . , V .• ''ii 
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' London Conference,* defines this process as constituting a. 
/'continuous voyage*’; it is liardly necessary to observe that - 
it is totally distinct from “continuous voyage" ns defined 
• by Lord Slo\vcl], and as generally conceived Ia' European 
Prize Courts. It is tiue that England so applied the doc- 
trine in the case of The Bundesraih during the Sf)ulh African 
War, on suspicion that the cargo, althougli the ship was 
destined to the neutral port of Lorenzo Marques, was in- ‘ 
tended for the Transvaal Government, but Geiinany induced 
England to r(;store and pay compensation. If this new 
' rule be applied with the severity to be anticipated from 
naval officers, it vvill^ be difficult for a neutral State, whose 
territory adjoins that of a belligerent, to satisfy her own 
requirements of munition of wai* oi even of civil siij^plies in 
goods which are at all suspicious. ^ 

Article 33 of the Declaration makgs •conditional contra- 
band liable to c;y^tare if it is shown that it is "destined 
for the use of the armed forces or*of a government depnrt- 
. mcnl of the enemy State,*' and " (hisddestinatioii is to be 
presumed if the consignmeyt is iKldrosscd to enemy autho- 
rities or to a trader {commcrcani) established in the enemy 
country, where it is well known that this triidot**supplics 
, articles and materials of this kind to the enemy. The 
presumption is the same if the consignment is destined to 
a fortified place of the enemy, or to another place serving 
as a base for the"armed forces of the enemy.*' 

' In some respects, a ship carrying things which fall under^ 

, ' ’the designation of conditional contraband is, under the ' 
Declaration, in a more favourable condition t^an one 
’ fcarrjdng things of absolute contraband: the doctrine of 
continuous voyage does not apply unless the enemy terri- 
, .tory has no seaboard, nor would they appafcntly be liable 
,.'to capture if destined for the civil government of a colony 
■/iibf the belligerent. On the other hand, M. Renault’s com- 
. 'i-'mentary would appear to apply, and the time-honoured rule 







zoo • ‘ • contraband OF WAR., 

^ ^ WJ>«r . . ' t ^ *'« 

pf pre-cinptiort Is abrogalea, tne ship loses its fi eight and il 
liable fo confiscation.'* * ^ 

\('n important modifications of the Declaration 
London arc contained in an Otdei in Council, dated 
2f)th October, 1914, winch sujierseded the .Order dateilj 
August zgih. 

^ (ui) NoU\ithsUndin|( the pio^iJaioib of Arti<;lt* 35 of the 
PofUntion, (.onditioni! rouUAband shall bo Iwhlc to capture J 
on board a vos'-tl hoinU foi a ncntral poit if the goods aft^^ 
cortsigned “to older,” or if the ship's piptis do not ‘•how' 

'• who is the < onsignee of the goods tit it they Show a itonsignefe 
of the goods in Utritoiy belonging to 01 occupied by the ^ 
" enemy. ^ 

f!v) the cases co\eied by the pit reding pamgraph (iB), it 
shall he upon the owpors of the gOcjds to prove thil thtir< 
destination Was lunoceiu, 

I 

Where it is shown* to the satisfjitiiOn of one of his'Maj 
Principal f)ecr<-,tanes of,SuU> that the tnimy (Jovmipiertt 
drawing supplies foi its aimed forces from or througli a 
country, he may dhett that in lespti t of ships hound ihi a pfirif 
in that counti), Ailich '35 of ,ibL 'aid DeUaration Miall »Ot^ 
apph %ch diicttion shall be notified i’l the tokdm Ga’ifU^ 
and 4^11 ppemte until the same is withdrawn So llBig »$ sm 
direction is in fmre, a vessel whu b is carrying conditionaCl 
trab.ind to a pot t in that country shall not be iihmu'bc 
captme. ‘ sv 

These proMsions are didi>tic, but they adijit the prin^j 
^Jaid down by the Ameiican Ptife Court in The Puint^ioi 
refened to, namely, that '‘intention” is to b*S tKii* 
tost to sthciher a ship is liablie to capture 
destination as psidenced by thd ship's papers, 
fiict that the cargo be consigned ’‘‘to 6fder,’‘*6r'^ 
consignce„consptutos a rogent piece* of evi 4 etic$ 
the inference that it iS “intended fpr%S 
enemy.” ^ ‘'^fV 

» Report. wPeeWa'isn «r Ja»n4un- «M m tm. W tMiM • 
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against the'Wion 

* 6^A,wericaj]i ComVs, Jjut tord John Kussell, then ^^orcign' 
jscWt’afy, stated that “ he was' far fiom pressing hard 6n 
^be t^nited States,” and declined to put any impediment ' 
pn the v\a 3 ' of the captme of British merchant ships, and 
^declared, in spite of strong remonstrances, that k placed 
is'full relidnc^,on the justice .of the j\meiican Courts. 

There has been much calculalipn as to what is meant by 
phirasUy ■*.*a place seeing as fi base for the armed forces 
, tjf the enemy,” whatever might he the intention of the Con- 
' /iercnre,,as there aie no words of limitation defining whether 
ffli|||a^'^jtlfiaD& " haae of operations ” or “ base pf supply;” 
'^h^emh'be little doubt that the naval officer of a belli- 
..gefent "would give the latter inteipjaation to the word base, 
in. c%;t establish a blockade of, a bclliterent’s 
re.littoral. ' 

hat neutral J^tates during the present war suffer se- 
■efely from the partial intei diction of 'then commercial 
fiieroourse with Northerri Europe Cannot be' questioned, 
fe^th^r Can it be questioned tlml England has exercised 
Tijti extreme severity hei into: national rights against* 
commerce, but hereon the words, of -a great 
^risf,^ Gentilis, written ‘forty years before the work of 
n/i-.v pubijghed, may well be quoted: **Est tequo 
et /(KWfttbili favorabiliits et uhle uttlius. Lturimt 
sibi pet tie noUtnU Ilh noluHt quid fim 
‘cittW salutem est. Jus t-ommerciorum aqmm cst 
tueniJa! idutis, es( ilium gentmn jus, hoc naturoe 
!. il^ hoc ngHorum” We are contending with 

has pevived methods of warfare which were 
itmed in obfivion, and Has applied the inventions 
a science to perpetrate\he acts of barbaiians, for 
ay It U not a $j;ruggle for victory and an honourable « 
m*fbr subjection and degiadatioii as a State ^ 
Undhr such circumstances we have 'a 

i * ». I I 
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rigl't to export that neutral novernnicnts wHl extend sonic ^ 
measure of tolciMlion for any undue strain imposed by us !. 
upon the rights of neutrals. It is the good fortune of our 
enemy that her naval and geographical situation has only ^ 
in one conspicuous instance permitted her to violate the; ‘ 
rights of neutrals, hut thi;rein she has outraged t« wdPTm 
r.S;/ Mp(^S)v POfUfitt, for by seeiel engines of destruction, she 
has made the ocean liighways of the world a terror to 
the peaceful manner. 

L. A. AriiruLi'Y-JoNKs. 


VII.— CURRENT NOTIiS ON INTERNATIONAL 

LAW. 

c 

Freight, pro rata itineris, 

AI7HEN, previously to tin; Dcclaralion of Paris, an 
^ ^ enemy's caigo was captunHl on board a neutral 
vessel, tlie^ carriei \vus, as we kn*nv, entilled to freight* 
And she was entitled to htT fnll© lieiglit, thougli she might 
have pet formed only a small portion of the voj'age. Cap- 
ture was 'iiViktcd as ecjuivalent to delivery. Slie had, at 
any rate, lost lu;r voyage, and the Court would not embark 
‘ on an inquiry ns to her prospects of obtaining another 
on equally favourable terms, TIic raptors had made a 
windfall, and they might well be generous, and pay the 
agreed freight* An inquiry into the actual amount which 
would be a hiir compensation f>ro rata ilincrh would be, 
as Loid Slowell said, an inquiry difficult in execution and 
uncertain in result. 

But tlio case is diffen-nt if tlie voyage is not thus abruptly 
tcrminateddiy the capture of the goods, but becomes illegal 
through llio c*utl>r<‘ak of war. If a ship is cn route to her 
enemy’s port, she must discontinue her voyage, but it does 
not follow that she will have full freight for the c^trgo. 


y. 
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&pssiblc. , Ill the fortjipr ca;?.e,j..y^ can, see, no good rcaso^ 
Bvliy the ordinary .rylc .of capt.uf^.s^iild not, prevail, why, 
|l|^pUire shouid noi^jbe , tfeatpd.' as •^cliYuty, , nor why 
jj^vyncr shpnid not have his fpil freighty in T/ic Juiio, never* 
^ihelessi th^.|?icsidcnt,/e|errj 34 ..^;^^^^^ tjie liegis^ar and luer- 
^^hapts to,'^lo\y ,.j6»:w, ri/e .freifihj^tilyr;,; apparently, he wa^ 
j^hpli dcterrpd ,iw the, difficulties 'hiid, phpertainties. ,^yhi!ch, 
to ,Lprd ‘ixp^;perS£jjis,,w,oiil,d,.fin^ 

tahjllJeif^^ath. The,; voyag 4 ,h.ad» uhlikh that neutral 
/ship, h^(^jj>e;il,lejg;al, ahd .t,he' Prcsldeut coi»sid,ere'^ .ihat ,th|B 
'.^ownerJ^tj^t ' ,thc ^ ®i^hat ampii^ <»t,her |angerg! 

cpufsejhsrp 

lSyAhP^’'d9^ bj; allowing^_^fo_, i!h/fli freight. , 1 ,, Tbps, in Th 
1 C,.,K. ^Sph 'Lord Btowell m{n,svlC .allowed 
jj^^t|j!^^^)»i,p ,was|orcibly detained a*id hpr cargp sent on. 
|teigM wis originally .(jlalyne, 98) iifttrodnced to 
ca,sh',Qf ^ of. the ship wbiclj|., does admit 

|t^^||i';.9ohlract' '"i^t ' carriage .being , performs^d* sonieho.w',' 
in' too ejipcnsiye a . fashion to be profitable, 
‘‘'‘'■*'mh))dhe 'interests, of^atl parties, the voyage, is treated 
qpihei.t consent as at hii end iq Uie^ptcrmediate 
Lfifilljership .<icclihOT'"to. hiakc an^^ effort to feWard. 
^ ttig^j,^e tyas.^^ntitled to' hq freight. If the shippet; 

.for repairs,' ■ or to permit transhipment, 
'‘*^'*^'^l''i^"’li^h1hls.thei shipowner '.tV'C full fucight, he 

the full fteiglitV Rut if the- parties 
’)ti:cat', the^ voyage an end', then the 
,.,|ra 3 ^ii|' 4 "H'a^ bi^y'V'^uantwn theww'/— freight 
fP^ifeh^c^ng'h^h'Q tneans applies, where the goods 
at all,"hy. whatever vehicle, 'It 
^%ie!^H/'that the fair and equitable rule shohid 
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havt‘ I^jcen applied in The yunot which makes the captor 
liable to reimburse the shi]^ in full, bcfoie he indulges him- 
self with the proceeds of his warlike act. 

If the goods were not captured, but, being friendly or 
neutral ])r()pLTty, \vere men*!}’ stopped in their transit to 
Germany in a iJriti'ih ship, the problem would have become 
more difficult, and would, of course, bo one foi' the Courts, 
of Common law. It would seem that m sii'cli a case, since 
there is no ])rospect of a very early resumption of traffic, 
the voya#(c is at an end. Now freight is not pn}able if 
, the goods have, been tnk<*n to a port when* the shi[>j)er does 
not want them. One may W clearly of c^])inion that no 
freight is due in such ciicuinstances, though it seems equally . 
clear that no damages are due fnjin tlie shipowner for the 
failure to cany the goods on. In llie rase of a llritisli sliip, 
puldic policy w’oiild prevent the n'cover}' of damages; in 
the rase of a ndutral ship justifiably deterred from pro- 
cet‘ding by fhe pliyipjcal dangers of navigation (supposing 
the charteV-party and bills of Ijding to be governed by 
English law'), The Tculoma ([1.S72J, 3 A. & E* 43G), Jachon 
V. VniinuJtar, In, Te. ([i?<74j, ro C. l\ 125), and Geipcl 
V. Smith (L. R., 7 Q. E, 404), sG(*rTi lo suggest the same 
ansNver, Advance freight might perhaps be retained, under 
the inerjuitable principle of Chandler \\ Wchtn ([1904]; 

I K. B. 493). 

In the particular ca.so of The Juno (20 Dec. 1914) the ' 
goods were (apparently) enemy goods, shipped in Ireland 
for Amsterdam, but to go to Germany. According to The. 
Jonge Pieter f this was unlawful tiadc for a British .ship. \ 
^Amsterdam being exactly in the position of.Emden in ' 
the latter cas<’: The sliip put into S\4'ansea, where the; 5 ; 
cargo was captured. It was referred, as above stated,, to^.v 
fix a pro rata freight; the Registrar being instructed to: 
alhnv nothing for the delays and inconveniences of ,war» 
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Annexation* 

The anomalous position which has so Ion;:: evisted in 
ecrtainly put an end to by the emancipation of 
that country, alon;; with Cyprus, from th^'ir nominal Turkish 
'siucrainty. One is obliged, however, to qnolion very 
strongly whether such an emancipation is a proper method 
of warfare. Formerly it used to be considered perftrtly 
proper to post?ess oncsc‘lf in war-time of an cnem)''s ten‘i- 
tnries. The invader, by the theory of substituted sovereignty, 
became the owner. Thus Frederic II, when Silesia and 
Saxony were invaded, treated the population as his subjects, 
and forced them into his armies. That this is not possible 
to-day in IJelginm results from a cl'angc which is universally 
admitted to have come over the charactej of an invasion. 

, It cannot ripen into a change of soycKiignty until the dis- 
possessed sovereign has recognised the invader as own(‘r 
{ie,i has ceded the occupied })ro\*tnce,s) — hr until there is no 
longer any possibility that he w'ill e\cv he able to regain 
them. This modern prindple wkis, unfortunately, set aside 
in the South African war — which set a good many bad pre- 
cedents on a small scale- -but that was not between 

independent States, and cannot contradict the trend of 
modern opinion. 

■ Does, then, this accepted doctrine, that it is unlawful to 
' treat, an occupied” torritor)' as ones own, extend to the 
.displacement during w'ar, of suzerainty and vassalage? 
Needless to say, the incidents of the suzerainty may be 
.suppressed by the conqueror, where the siizerjlin is his 
' '.itsnerny- Egyptian or Cypriote tribute to Stamboul may 
'.’dearly be cut off. But is it possible to treat the Ottoman 
: .^vereignty. as displaced, and Cypriotes efr Egyptians as 
;;fi)CoippeIlable to fight against Turkey? The question has a 
; double , aspect. Cypriotes were Ottoman subjects. Eg}q> 
> primarily of Egyptian nationality. In the former 
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i?iasc> ^vp au Jnclwod to think tint the ordiopiy ru|e tioljHl 
that the fact that a l?titi^Ji force ;n$ ahoady pfe&ea^t fljfi 11^ 
spot does not alter the oidinarj luK, that military occO'?* 
patimi does not and cannot chiiige the allegiance of th<f', 
people, Of ronise, it is compctnit to the llutish Govrni' 
ment to confer tha rights pf Biitish iiationalitv on any 
paiticpUi class of its inmies. But it cannot impose on 
them the duties of Biitish subjects, frndenU bello and none 
"the moic because it lus been adininuituing the territoiy* 
, duuiig peace Indeed, it would seem that the it&eivition 
' of sn/eramty and tiibuti to rmkcj was diictted to tins 
^eiy object -the prtscmtion of the csscntiallv ()ttoniai| 
^fhaiactei of the island in all cuciinislanas. 

t 

A 

I Lg>pt la IP 1 difftiuit position. It has a decided, though 
, an anomalous, inteinational status Bs govtinnient, thoughl| 
almost cntiiel) undei British control, cnUitiintd dip]oi|MUjc 
^ intci national idations. ConsequentU, it is possible that 
^thc inhabitants maj find then lutei national i4ations datoi- 
^ mined, not by their mduidfial uicumstanccs, hut tn btof by 
tb« action of then gmtmmtnt Hid the Khediv^ Ahbaa 
itvolted tfom'-ihe I inki&h suzerainty, it is impossible tp ^ 
that an enemy of this oyer-loid would have been mfriflgmg 
any canon o( woi by lebognising bis indepeudence, aad. 
absolution of all his subjects from then Turkish allcglanc^ 
But nothing of the kind happened, and it la exceeduigly^ 
difficult to distinguish fiom annexation the dejipsition of tb% 
suzerain’s vassal and the establishment of a more comjplaw 
aant one. - If Biabart were,thtough a Germanised gtWtfoTi 
to tendti its illcgiancc to the Emperor WiUiattj, 

}ij national validity could attacl^ to the transacticmf^j., 
position of 'Egypt is doubtless very differ^'iitj bui lib *lj 
at the bonds of allegiauco in time of wai U cwftg 
iftcoustslcnt with sound doctrine, and migb* hay^ 

* venient lesults for ourselves. 

u 



_ l^tS^lar , the taO?if^<lf|Eg(yiiti 

,^.J^*1^ritish protection, insttai^ of fnnl aniiexatJi^'-'lS a 
of mere form ProtfCtlon, coupled with entire coii- 
|f%ol, amounts to dnneii ition in Intern itional Un Napojeon'9' 
L^vdisal kingdoms, such as Westphalia, wert iic\ci considtied 
as having an existence apart frppn France It h is icpealedly » 
^ bten urged in these notes that povvci and rr Sponsilnhtv go 
^ logetbci , and th it wheie the influence of the iJiitish t lown 
Is supieme, thc^ munlenaiuc* of a pojtpet thione ought not 
,**to blind eien the Couits Iq the facts Such* kingdoms ire 
(» in tiDth and m fact annexed and then peojilc ought to iJc 
plicated as what in_ fact tUt> aic, mmely Biitish subjects, 
ii** Ini^fnatidiially, tlieie is no doubt that thov aie such, 
thtetiialional law is not much ti(» ihled hj fictions And to 
altel* the xllegiance of a people In c hanginj^its constitutional 
Atcldtiotjs with Its su/ciain is a c^U'>e of wai if done in 
IfAeace, and it would stem ,m uninopet extieisc yf hostilities 
***m wai Fracticall), the onlj <*aos( fof complaint would 
« arise if the Fgjptiau aiinjr »nd popitjtition wtic compelled 
o to isfiist the British against lutltj ‘suih a s(q> would be 
Mso uilpohtie'*that it is not likel> to Iw. taken But the 
^'InvA&lc^ of Tgjpl hj i lutkisli foice wrijild-^noclucc a 
Situation of viiy grt it dithcully Iheoieticalh one is 
to saj that it would be intcrintionillj wiong to 
li,g3ptian tioo[)s to npel them 1 he best justihcition 
1 be to tcpiesent the irCtnt action as i icvolt, earned 
fbjlthe Bgvptian cabinet, and lecognistd h) Bntdin It , 
fathec a vtmediawn aigununt PcKsdih tiu ( lown ledlj* 
kg 4 h 1901,^ on the light of conejufst As wi ^have seen 
I hdvS-a-divs m idmissihle And it would be verv bad 
i||ltt{ 6 ’f 0 ndnnt it. It need not by added that these i 
t/arb bot diieettd to'ciucstiont of poluj^hnt simiH . 

whart iJ tfonctntd to lie the law It mi> 
iwJtwak the law. i«d then the question becomesA 

4Ji . V , j ► 
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The “ Miramachr’— Pre-war Shipments. 

The proper course was taken in this case of applyijig 
the principles of ordinary Commercial law to a question 
of property, where the shipment was made befoie the out- 
break of war and not in conlcinplation of it. To other 
shipments the stringimt doctrines of Prize law could be 
applicable, which decline to be satisfied with the usual 
presumption that property vests in the purchaser on 
shipment in rasc.s wheie the shipper is an enemy ; and 
which will sciireely admit of proof to the contrary, in cases 
where an enemy is the })nrchaser {though thrj accustomed 
course of trade var) ing the coimnoii rule may piobahly be 
invoke^i 1.- save a cargo in such ciiciimstances). 

The “Odessa”- Neutral Liens. 

i 

In The l^ir \\\ Scott laid it dov\n that liens which 

were “piivate" (hy <,w’hich he seems to have meant non* 
uppareni), such as L»oltomn‘C‘ l)on^s. could not be recognised 
on an enemy ship. t.\>n\vrse!j, in The .hid ([1850], ii Moo. 

P. C. Privy C'oiiucil declined to take any notice of 

an enemy’s lien on a neutral ship. Tlie application of the 
panic principle t»i cargo was suggested as the proper course 
in tlicse Notes last November. It has now been formally 
applied in The Odessa (l>eceniber aist 191 ]). The case is ; 
by no means covered by The Ida ([1854J, Spinks, 26).. • 
There, Russians, who had no credit in llrazil, and wished .'i 
to import, coffee from thence, got a Hamburg firm of . ; 
banker> to provide them with funds to pay with, and the , 
bills of lading were made out in duplicate, one sef (pit 
l)oard) bciikg in. blank, as on a voyage to Elsinoro; M 
Hcnmark, for order.-.; the. other set, forwai'ded to the ^ 
bankers and indorsed to their order, w'as made out as on,;;;': 
a voyage to Mclsir^gfors, in Russia. War had not begun, , 
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but was contemplated: ond this duplication of papers was' 
amply sufficient to condemn the cargo. Dr. Lustiingtoii 
wont further, and held that the neutral bankers’ asserted 
lien would bo disregarded ; but the obvious iraud wliicdi 
pervaded the whole shipment weakens the foivt^ of the* case 
as an authorily. (‘'The whole transaction is u disgraceful 
fraud ’’—per Harding, tkA.) The case ol the Chfasij, how- 
ever, laises the issue neatly of the effect, in the absence of 
all fraud, to bt‘*gi\en to liens, and is no doubt right in deny- 
ing any {I'/ir I'/v/n'cs, 8 Cranch, 418). 


Alien Enemies. 

Decisions have been rendeied in various quarters which 
proceed upon the principle that an cn‘(jmy who is not 
expelled from the ccamtry, but is ^ulijected to internment 
or registration, here hy licence, an 1 is entitled to all the 
ju'ivilegos of a Ilritish subject. This is Vompletely contiu- 
dictoiy to Jh'/a/or v. Smil/i ([1812], ;,tCainp.), and A/st'niits 
V. Aj'gm/ ([185.]], 4 Kl. and B 1 .* 2 T 7 ; j \\'. K. 25). In both 
of these cases, a suit by an alien enemy failed. 'J’be former 
of tlicm is esj)ecially noteworthy, for the plapiWf^^had been 
subjected to a system of c.eitilicated registration not unlike 
tliat wffiicb exists to-day. It was licld that she was not lieie 
by licciico or safe-conduct. The fo/is cl ori^o of llie recent 
decisions aj^pears to be an ancient and ill -reported case of 
nVfc V. WUlituna (i L, Knym, 282), which was taken up, 
without a full knowledge of the circumstances, hy Kent, 
C.J., in Clavhc v. Mwey ^1815. 10 Johns. Ain. bq). 

'' The fact is, that in Wills v. Williams, King William III 
. had published a Declination of War, in which Frencli sub- 
!''"jects w'cre specially invited to remain, ami pr(njiiisc<i (^Nerv 
^protection. Xo such intimation has be(‘ii issued oti the 
, :present occasion. The mistake of lelying on the case as 
'deciding a general principle, in the face of sucli recent 



S" 






iiitbonty as y. iyj'i^^m/^ l>^ |;te^t;3iB|J, 


f^^c6nfasi6n and uncekaihty. ' Sargant, J., pur|)ortedfi^^^^^ 
it wlien deciding' that Princess' Thuru, and’ faxi^’lhi^!b]t^ 
't,sue on a libel, (Oct. i6th 1914)5 and Lord Hujiler supposed S 
he was following him when in Scbuhi^, .Cow & Co, yl'paifkl 
Jf Sc()//tiiiil,(frg'i4], 2 Sc, L, T. 455) he allowed, a, suit by\i 
an enemy' for an account. , The former decision might, he- 
..justified^ on 'the grbiiiid that a hostile alien who is, merely,.; 
'iper^lfted to remain must enjoy elementary' protection for' 
ij'his person, property, and reputation, and may therefore 
fljlihg actions of tort. The latter case certainly 'c.;»inot bc‘ 
MUStifiecl on any iinglisli jirincipk'. It has, howcv<ir, .been 
followed by the , Com t of Appeal in ]*ingland {AUcn 'Entti^ . 
rt.w.v, Jan 2oth 1915). 


f;. 
/ ' 


Xho Capacity <jf irticji cncinlcs to bo sued was adraiUedJ 
Ijjin Kohimon v. Conlincntal Iwi Co. of Miupihdw^ 

Ifliachc, J.; 'i^toxy \F*juity' Pleadiii^s^ seel. 5;>) is strqjigly 
^.,5Jgainst swell a po^r5iUilil^^ It seems unfair that a persou' 
4 &houl;i be sued ^^ho Iras mcays ,of rommualcalloa with, 
fjjtbc cuunlry, The learned judge iiiideriouk to $ee that he 
■LSUstaiiicd*4K4 jnjustice; but, wilh jvsjiect, tluit is scarcely 



: \Var case, whore the parties were both in theory sul^cOt^ld'' 


‘;thc same allegiance, though one was temporarily roJS,idehjt ip;.,' 
i^n area which foi some purposes was being, .freafeq^'ias^At. 
ij'tvar with file (loveinment.' . 'Lord' Dayevs. thir|,eiide,|;j;t^ 
•■^Jdnhii (L. R., l.i'joa], A. C. 499}, was bros^hed " 
i^ecmsidenite. In view of Story’s sti'bi'ig' do'uutsf'WtiJlTliil 




'i'Pav'ey’s un]rjuulihi?d words.' it', is . far 'niorO 
f.ihe eheipy has no pinond slandi 
''; a defendant. The Court, 'of Appeal*,' »«vcrt'hr|^i|^^i^ 


f’the decision. 

07 ;.. 



j^qij^rept’que^'tion Mi 8 ie 3 „;i(i{hen .the plaiutiflr ,i 9 .;a’,^W ‘4 
^mWii form thq .Unljod Kingdom, but , composed, 
ffirgolj^, or entirely, of enemy aliens., Lush, J., has deetd^, 
'Cpnitimial J^e &c. ' Co. Lii. v. Thomas Tilling Ifld.) 
pNd'y, 33rd 191,4 a, company can sue. For the; 

•^Wgiiments reference may be made to a leading arliqle'r 
tlic Law Times of Oct. aj-th;.'. The fictitious personality'' 
i^, a company cannot alter the fact that, in dealing with 
^|)tT[>ein, one,, is iSctually dealing with enemies (C/. S, 1 \ G. 

Xi8t4'],, 8 Crapeh, 133). Subsequently to the 
^decision Verj' stringent powers were taken by the Gqvcnf- 
' tnent with resp(?ct,^to such companies. It was affirmed 
' by the /Court of ^Appeal, but Lord Justice Buckley, who 
is, ■ most „ familiar with the working of Company law, 
i-clisisented. ' • ' ' 

• /, 

: yV i j . ■ • The America^ Note. , . 

'V' , " ' ■ , ’ , ■ ' ' 

The Note presented to the Briti.sh <jovermnont by that 

of the United States is dciUt with in full elsewhere in. this 
■.jtjumber by an abler pen. But the picscnt writer cannot 
/tefrain , from recording a firm opinion that tli*: i-iote shows 
how lar the true pijnCiples of pri^c law have become 
{{Obpc.ured. The .Ainbassador complains of a multiplicity of 
tf|^iir,hs'i6ti suspicion. , But the idea of seizure on suspicion 
, distinctively American notion. , It is laid down ,iii the-' 
||^cl)}bi:at'cd .Report of Lee, Paul, Kyde .ilfe Murray (Mansfield), 
*^‘^'51, de ,iq 1^53, i,hat it was the practice, even then imme*] 
|id|i‘i?il,;pf, Kurppe, to condemn or investigate only in cases ^ 
...siiip's tmpers and depositions are imperfect or, 
^^..This iimnemorial .prqc,lice wits the cointppn, 
all Hiaritiihc countries, .It was communicatodj,, 
^■®||^|^,Jit0W6ll fq jay. and. Story in '.Vmerica, in 1794.? 
^| ^ ^|^ijti::t.ed from; by' the Anicricau Suptenic, Cou'ti,! 
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That Court then, attending to extraneous matter, affected 
to dctoriiiine that voyages were conlrabiind according to the 
assumed ulterior destination of the cargoes. It thus intro- 
duced a regime of suspicion which was well siimnied up 
by Sir T. Twiss in a remarkable pai)er in this Magazine ’ 
(Vol. Ill, 1N77-8, p, 1“ see also A. il/. c'^ A\, 1870, p. 85), 
as calculated to extend tlio evils of war to every sen. The 
tlicorcdical suj)port ^\bicli tlie novel doctrine receives from,,^' 
Calvo and Halleck is based upon a iJiclinn of Story’s, to the ' 
effect that cargoes which are ^‘destined” for tlie use of the 
enemy’s armed foins arc always contraband (Hie Com- 
mcrccn [1816], 1 Wheat. jSz). Read with the context* Ibis 
only means that a vo\agc to a coimiiy occupied by the 
enemy’c ^)rees is a voyage to an (‘iieinv country. It docs 
not affect the juinciple, that contraband can only be . 
captured in the direct ^(uoseem ion of <l voyage to a hostile 
pojt;— /.r., that a jdain fact and not a dis)mtal)le intoulion, . ‘ 
must be the foundation of interfeieix e with a lU'Utial ship* 

If the new doctrine ^if the Aineiican cases be admitted — 
if the ancient l^rize juinciplcs are discanled* and vessels 
arc liied fis Piiillimorc and Twi^s agree they should not 
be tried) ^t^i>C.jO!nnion-]aw principle^, delaj for the iiivesliga- ' 
tioii of suspicions, and for the getting-uj) o( cases, becomes 
piojjcr and necessary, and Americans should be the last to,; . 
protest against it. 

'J'hcre aic, of course, cases in which (he very nature of ,' 
the cargo is not conclusively established ^‘ither way by tlie /,’> 
ship’s pa])ers: and in such cases it is right and proper that , *! 
they shotdd be brought in for examination. For example, " J 
a cargo described as hemj), may be fit ff>r naval use, or mere 
cordilla of poor (jualily. Sudi a cargo needs skilled examiu-- 
ation {The Ilernmnus, 4 C. R. 95 m). Rut that is a'f ’ 
very different thing from bringing the slnp in to look for;;V' 
something which captors suspect is there. 
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The .“Roumanian”— Seizure on Land. • 

‘ During the Crimean War, the public became familiar 
with an odd ])hcnoincnon, of which no single instance 
had occurred in the iM'cnch Wars, namely, iho capture' 
of ships by Customdiouse officers. It may be conjectured 
that the forcible sei;i!urc of the merchantman of earlier days 
was too hazardous an (iulerprise 1u be so lamely accom- 
plished. The only precedent which could he furnished to 
Dr. Lushington for seizure by anyone unconnected with 
the Navy, was a case of a capture effected by an officer 
in the Fife Light Dragoons. Nevertheless, in the dajs 
of the Crimea, the feystem of capture by Customs officials 
became frequent and regular. It du<'S not ai>pear, how- 
ever, that tlu^y ever effected captures on land : and the 
question whether such a capture on . laiul is cognisable 
by a Prize Court, came before the Prize Judge the other 
day {TimeSf Nov.* 7, icji j) in Ihezrase of The Konmnuui, 

'* Whatever is the property of tWe cncmy„'' say the 
authors of the celebrated Ki*poiron Admirallj^ Jurisdiction 
of iSth January 175J, may be acquired by captiuo lU sea.*' 
Prize is normall)’ made of property afloat. ()ifiy*ojTe excep- 
tion seems to exist, property captured on slioic by the diiect 
interposition of naval force. If jiroporty 011 a quay-side or 
wharf was also propc'riy to be included, there is no doubt 
, that some recoid of the fact would be found in the reports. 

! .^ Stowell’s definition of prize is absolutely on all-fours with 
Wheaton’s. “I know no other definition of prize-goods 
than that they are goods taken on the high seasgjwrc belli, 

out of the hands of the enemy Such goods, when 

.^'they come on shore, maj’ be followed by the process of the ; 
V! Court” (The Two [^riciuh [1799], i C, K. zMjr), The curious 
' -exception of goods taken on land by naval force rests on the 
' - authority of Lindo v. Rodney (z Douglas, Oia| — note to Lc 
; \Cmxy* Uden). In that case, Lord Mansfield showed himself 

x- ■; ' ' ' ' 

‘ 



feresscd' 


atenal; kovaiita^gfe 

’j'dfeletriiiiiatiou bf '.l'Jit question ' to a tribunal* 

.■deal wth such matters, and conceded the jurisi^icrio^'^^:^ 
Prize Court, ,(Of course, the Admiralty niay be ^^'^jfq^ 
■with the' deterrriination of the way in which ,thte,VC^ow5^ 
.shall distribute iis favours; as in (In: Banda S' Kiwee.jj^i^M 
Caxc)^ In Bromi S' Burton v; Franklin, K.P. (to AVil}/,lil^ 
Clartheisv, 474), the plaintiffs, masters of two East IndiamenJ 
diad made an expedition to attack a I'rfench, ship-, (the! 
■'Branch) outside the King’s dominions. They, found 
5 a wreck, and jdundered her, and then ' took -from th(^ 
(crew, on land, 0,ooo se([uins. The other booty comprised®^ 
;,*^zoo elephants’ teeth, 300 pieces of muslin, joo jiidOes' pf^ 
■ calico, ( <c.'' The King’s Proctor obtained a seutcncc 'qp 
condemnation i^s droits of Admiialty (the scene of aetjq^ 
.not being on the high seas), and proceeded to' pjressytlj® 
i,plaiutifTs for an acconni. Tliey mtived for a '^dhib|tiliM 
fjt yas denied. Tlu: quetition of *• Prize or 
/dne for the Admirahy. Here, the capture was'bj(^^''''i^ 
•naval force (East Indiamen) aiiJ was outside th'e’.'fe/il'g'S 
dominions.. In Key i’r Huhhard v, Pearce '([ly^zji’ l!tbu'|[} 5 | 
606), the- eapt lire was within the dominions; ■but"'l'he'’lfeiji^ 
was aflo,at. Tiie Canary Merchant was seized bj^ 

'Hamburg as Spanish "property "within the hf>dj*tiSf'th'i|' 
[British] city of New York." ' It was urged 'thftt’''!ft^;'^r 
lUken in tliat situation was hot taken ''“oii the sea';**'.'?/ 
it was held that the jiirisdicfloh of thc'''Adhiiral1C5i<'' ’<!wi 
was not excluded: the case being'' one of 

J.!,eh, C.J., oilhrved ;-^"T1io jurisdicti6J)''bf^i-fi^^ 
.br '-Adininill'y is generally 'limited' 'to'''maitef8>?fit^t^^™^^ 
'’kltum 'mdre. ; ' Yet :! ’do''''ftdt’'tkkett'-'fb;1S6s|'i6!;^^ 

I , '<' > • ■/ ..i. ' 1 ' 

,df prize : for ' the '’jurisdiction .does d 
but 'on the nature of the qaesflon;Svhicli’i^:‘5s&i^^ 
to he tried by any-Tiiles of the C^rhib^ la\y;''hiit| 
'gt!iheriiil,'.law, Vliicli is- the 'Law' of'Natibh&;^’-’‘').5^:'^s^^|^ 
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^P' ^^ aye.th'il^^ s^fiived at tbis.'position, that ^ihc'Ad^'faJty''^ 
Bw{lij|j^^|f}§aiction wljjenever the ciipliirc was made (i) of things 
Kpdjiii^j|2) :Pr iiy Mval force yrithmit the realm. Con we go, 
^ttri^er„ an 4 say ."|;hal,.h QPsU the Common-law Courts, in*!', 
^ ^isposing as to tjib status of chattels deposited on tunafimd.f 
jWhder the Eegis'.'of the C^ipmou law? The judge in The'ji 
'^iowMviaii, field that we cati', though he set no ccrtiyn ov^‘ 
fOeffnitev (or indeed an}’) limits to the- doctrine, lint it is,<i 
{ i, noruiissible ,to entertain serious doubts, , ffis J-ordship did 
^'not try to distinguish the case of The Qosiey Eih$, except by 
* remarking that it was distinguishable. Now, in The. Oostcr 
Em ([,179,9], ^ C, R. 384) the Lords’ Delegate definitely 

i drn’u’alty jurisdiction over things landed. A 
iidcd, on the Goodwins. The cargo was sent 
there claimed as a perquisite within the juris- 
Cinque Ports, in the Ciiique Ports .Court, ,A 
sij fsom the Adiniraltj^ to remove the cause into , . 
irt 0/ AdniifUlty, and the goods were there con- ;• 
'\z&. The decree was revetsed on appeal, when 
d: “that the, High Court of Admiralty had not ' 
.dyer the goods seized and proceeded against. . 
act of capture on the high s;eas, *itU flicrcforc , 
to be considered as prijje ” (per Sir "VV. Scott in f> 
iids^ [x799j, I C. R; 383).' Nor can they have' ' 
ed as droits of Admiralty, for they would have , ' I 
lognizable by the Admiralty Court, if they had 
"ue .that T/w HomuhS^n^ The Charlotte are noti;i 
point.. , in both the goods had been landed, but 
rc they . available, for seizure '»« speeie, ' In TAe .'J 
goods .lilad bepii .^Id. to satisfy, a claim of the 
.atteijipt was p|a4e to .'malte the ship seizable i!i| 
[■ lit TAe ^ been landed, ^ 

Hiyght. with, t^e .prootidds; tile attempt was 
er' m,'t,j|ieir place- .and seize them; Both ,’at?* 
-cases'-^d dbriousiy very. diffej‘jBhi-?'f 
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from the case, of the seizure of specific cncniy goods. But' ' 
it is (lilTicnlt to get over The Qosier Ems^ as iiiterjircted in . 
The Tu^o Friauh, added to tlie cumulative force of Wheaton 
and Story's deliberate statement, and the negative results of 
Stowell’s practice. Much iirclovcnt learning was expended 
in The Roumanian on the proper interpretation of the term 
‘‘port** — aj^parenUy un the assumption that all enernyV 
property within the limits of a ‘‘port*’ are droits of Ad-' 
niiralty and cognizable by the Admiralty Court. It is true 
that the distinctiim be tween ]>ri/e (which wuii to cajHors) 
and droits of Admiralty (whicli went to the Cro\Mi in Admi- 
ralty) is, hn^iullw that pi i/e is taken at sea and droits in 
ports and harhoiirs. Bui to come within the Admiralty 
jurisdictio!, at all, under t'ithei deiioinin dicai, it is sub- 
mitted that property irmst he foimd ailoat (or else captured 
abroad l)y naval Droits ot Admiralty in enemy 

goods are nothing but a particular descuptiou of prized 
In the Japanese case of '/he Tludui tTakahashi, p, 005) the 
capture \v:ps cffectedMiy a naval offi<'ri\ In TUuavn v, f'.S. 

(8 ('ranch, i^\) the tiinbcV \\as*atloal. The Judge in 'The 
Roumanian (juoted some* MS. cases vacuehed for by Mr. 
Kothery^, fin-:, 'The Marie Anne, \Nas the case of a ship’ 
in dry dock and its lemporarily lauded cargo, as to which , 
the Admiralty jurisdiction might be supj)0sc*d (as it was- 
in The 'Thalia) to havi* some inherent appropriateness; , 
the Ollier was a case as to whicli the learned President 
admitted that it was not stated whether the portion of ; 
the cargo which had been landed was condemned at.;: 
all. Those seem s 1 end(*.r grounds for extending the juris-;, 
diction of the Pri/c Court to dry English land and ;: 
the chattels thereon, in the face of The Oostcr Ems, The * 
proper course t^hen goods on land are ^alleged to be fpr-:' 
feited to the Crown is, it is submitted, to file a Latin ' 
information of dcrencrunt in tlie F/ -Rs Bench. The prac-o 


* WhcaloDj 


I, Caffnmf 33 ; th(^ Marie Frm^aise, 6 Ct J<. 

, ' , , ■ ' . , ■ e"y )\! 



, '■ kotes o;^ 1 i?ecfnt cases (ekoush). ' ' ' ■■ 223 

• ' . ' '1 ^ * < 

■tjcal objection to this course is said to be that tins is to 
.'.’admit that the goods are on land, and that their smure is 
consequently contrary to modern practice in war. l?nt, if 
tliey arc in fact on land, condenming tlicm in a Prize Court 
instead f)f tlic King's IVnch will not alter the farts. It is 
equally olivious that wiy gn'at inconvenience and confu- 
sion -fuav ensue from the co-exioteuce of rival Prize and 
Coinniondaw juiisdiiitions over wharves and quays; there- 
fore, The Roumanian is scarcely salisfactory, ami may well 
be reconsiflored in the Privy Council, No case appears to 
have occurred in the (hinieau war of the seizure of Roods 
whicli have been Landed. It may often be the case, how^- 
ever, that the true soi/nie lakes place afloat: /.r,, when 
the ship Comes under the orders of the Admiralty. If, for 
. instance, cargo w'as put asliore by naval dir^^ciions, it might 
be considered seized, unless delivered *iip to owners (The 
Eiheavd and Maru, ;> C, R. ;,05). And 'The Roumanian may 
' be upheld on this ground. 

T. Patv. 

VIII.— NOTES ON HECENT C.-^SES (fiNcllSH). 

B efore tlit* judicature Act, the division of the juris- 
dictions of E<iuity into exclusive, concurrent and 
. auxiliary, n as regarded as of tlic first importance. Since 
j: that Act many lawyers seem to have altogether forgotten 
' this division, \\hile others seem to think that it has become 
obsolete and useless. It is true the Judicature, Act has 
^j' lrendercd the auxiliary jurisdiction obsolete and useless ; but 
>?;,as we have over and over again insisted in these pages, it 
' i^ lias left the division between the exclusive ‘and concurrent ■ 
tjjurisdictioiis untouched, and the failure to recollect this 
.;',has often resulted iu erroneous, and in the misunder- 
'staijding of correct, decisions. 



p.% 


. The^rcnsoti .of fliis' is, that' the‘"djslihctfdn 
^•jauxilia*)’ and the biher jiirisdicliohs of Ec]uiiy/¥A^'’i^^ 
‘'^' 6 'a procedure; witile the division between the, i^xcii3iitv^,’*a||' 
;, conemrent jurisdictions was based on principle ; 

Judicature Act revolutionised procedure, but“’dia n6r,ai[te 
, principle. ' The principle on which the division l)otwdcpi'^i| 
exclusive and the concurrent jurisdiction's was based' wii 
• and is this, that , in matters coining within the cxcluViV 
... Jurisdiction hotli the cause of action and {he I'ehicdy ar- 
equitable, while in matters coming within the conenrren 
^'jurisdiction the cause of action is legal, and it is 'only th 
,;t;'l^ni^y which is ecpiitahle. Accordingly, befqrp a plaintii 
■'/can get an equitable remedy in a m.ittcr .wfthi^ .the* eph 
i5;|J.tiurrcnt iniisdiction. he must show that a xvron'g' haS'beei 
./done him for which a Common-law Court would grant hin 
/■,a legal remedy; while if the matter iS one cohiirig,w;itbii 
the exclusive jurisdiction, all he has to shqw is' that 
I 'recognised in Equity, thovigh not in Courts of Conirno‘n%^ 
fellas been invaded bj* the defendant. It was, the wl'urci''t< 
.'remember the former of rti'cse principles Which „lcd 
erroneous decision of the. Courts below in 
Coloitr.!!\Siore.s LUl (L.' R. [1904], A- 
i/the failure to rememlxir the bttet, which led) to tbe/mis 
'■'understanding by the same Courts of thp correct d^‘i^6t 

in Deny v. Pcik (L. R., 14 App. Cas, '* 

^ „ *• ,'•■: 

The decision in Deny v. Peek (supra) was unquestt^t^|iby 
/'correct, assuming tliat thfe matter , before the' 

‘/os Cotton, L.J., said it was '(spc L. R,, 37 
i^P' 56.5)* an action for deceit— ‘‘a 'mere cpnimoji; W« 
l!/(whicli is a large assumption),' 'arid. tlj,erefore ';M 
S'^''Xohcurrenyl||risdictioh of Equity.'.' , ' "'To 
li'Ccmmori-laPPCprirt, previous to the jddic:atrii!ri'’;J:^^OT 
li'plaintiff would 'have had , to froys ' 

' “j, defendant had -ihadc \a ;'i'aW 



, , made^it, to pilt It sholtly, with a wic1te(| Biiijd. 
tecoraingly, whfjre an action based on Common>bi\viit€ci6rt<i' 
brought in the Court of Chancciy, tins had to bflK'w 
oved before ahy equitable remedy coold be given ; and all y 
hdsi cases 1$ which the decision of the Couit was based* j 
Jc'" cobstructive fraud*’’ that is, on negligence so gtoss as''-' 
induce the Couit to treat the defendant as if he^were,*** 
i^ilty of fraud, although it is admitted that, in iact, he is , 
^ot so guilty, are, when the sole ground of action is Com- ^ 
OTOn-law deceit, plainly enoneous. But in matters within 
nts exclusive juiisdiction Equity took a very different view 
^of the extent of defendant’s liability for false statements 
fenafle by l»m from that taken hv the Common law’. Thus, 
^yi’hefe a contikct was shown to have been brought about 
^ a material misieprescntation, it griyited resosbion, 
^OWever innocently the misrepresentation had been made. 
Oreover, outsid,e contracts, Equity constantly imposed a 
ty on parties, where the law ’imposed none, to act oi 
•k with reasonable care; and if they failed to do so. 
idld them liable for the qpnseqnenc^s precisely as if they 
md afited or spoken fraudulently. This is always the case 
[^ete a fiduciary relationship exists between <thc»pai ties, 
in the case of tmstec and t«f«i qiic iruit, guaidian and 
ird, parent and child, solicitor and client. But it also 
'stS sometimes where tliOre 1$ no such rchtionship as 
in a purchaser of land and poisons having equitable ; 
tWfriA'against it. Here, Equity imposes a duty on the’«^ 
■ifohaset to make reasonable inquiries before purchase to 
icettW whether any such claims exist: and, if he fails 
4 o so, holds him liable as if he had notice of them. ' 
<ja8es*-cven in the last mentioned— wheie ‘Equity 
the duty of care, negligence was usually desciibed 
f^i^ud” or * Equitable fraud." This name may bo due, * 
Lord Chancellor suggests In Nochn v. Lord AMurtwt* 
A. C. 93*, at p. 956), to the fact that what^^ 


s 
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is no\v», contractual liability was ori[i[inally i)ascd on tort, ' 
or ^which appears to me moic HKelj', for the j)riiiciple is ■ 
by no means confined to contractual liability) to the fact 
that, as Mr. Ash burner points out (l'ilncif)h's of lujiiily, p. 87'). . 
Equity ‘Swiginally disclaimed all ri^dit of affecting a legal, , 
title except in cases of Inist, fraud and accident.” 

• 

Notion V. Lord Ashhurt'Ot (suf>ra) is ati adnvra))lc example 
of equitable as compared with actual or ('.oininon-law fraud. 
There, shortly, a solicitor advised his client to iclease part 
of a mortgage sicniity in wliiidi the S()]iciloi himself was 
interested. 'I he result of following this advice was that 
the sccmit\ became insufficuun and pail of the mortgage ' 
money iost. The client sued tlic solicitor for the loss, 
and alleged fraial as tht‘ giound of relief. Ktville, J,, while 
holding that the solic.itor stated what was not true, and, > 
in advising as lie did, fell far short of Iiis drily ,is a solicitor, , 
found that theri‘ was no actual fraud piovod and dismissed 
the actioiu- The Co\irt r»f Ai>pc.al i\‘vcised tl'e hading on 
the ground tliat actual Iraud v\^s proved. The House of' 
Lords agieed with Ne\ille, J., tliat there was no actual 
fraud, but affirmed the decision of the Court of Appeal on 
the giound that there was e<]iiiial>lc hand, the solicitor, 
having negligently failed to ascertain the truth of the repre- 
sentations which lie made to the client when in equity it was • 
his duty, in view of the fiduciary relation between solicitor ■ 
and client, to ascertain this before advising his client, 

Talking of the use of the term fraud ’* in equity, the '' j< 
case of In rc LLdland, Holland v, Clapton (L. R, [1914}, 

2 Ch. 595), is very much in })oint. There Sargant, J,, laid/;:; 
it down that where an appointment under a special ])ow0r/'v; 
was not really for the benefit of the appointee but for the ; 
benefit someone not an object of the powder, the appoint* .Ji 
rnent w»as void as a fraud” on the power {.but where', 
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;;the appoint u\tyit was substantially for tlic beneiiUof the 
appointee, with conditions benefiting somoone not an object 
I of the power, tlie ai)pointment was not a “ friuid on the 
power and was good, hut the conditions wore void. 


Is Neville, J., right in holding, as he did, in /T. Savory 
Ltd. V. The World of Golf LUl (L. R. [igi^l, i Cln'sbf)), 
that where a *|>crson has inadvertently infringed another’s 
copyright, and the infringer on being made aware of the 
infringement has undertaken not to repeat it, the owner of 
tlu’ copyriglit in action brought is entitled to an injunction ? 
It has hitherto l>oen thought by us that injunctions are 
gi'aritcd only where there is a threatening or a likelihood 
that the offence will be repeated, especially when the de> 
fondant wlien he did tlie act was not* aware that lie was 
invading the plaintiff's right, ilow can yon enjoin a 
' defendant from cloing what he istnot doing and has under- 
taken never to do? Perhaps his lordship inighl have conic 
to a different decision had his; attention beert called to 
Bchvcm V. Richards (L. K? [1903], 2 Ch. 014), and Tuufii- 
cUjJc Hatiipsoji V. nVs/ /-r/g/z Coal ('0. R.* [1908], 

A. C. 27). 

• A large part of the hvw as to the administration of assets 
' is, as everyone knows, in a state of chaos; but, even so, it 
, is auiaiiing lo find how much unceitainty still j^revails as to ' 

■ the extent of an executor’s right to retain, lenienibering that 
/ this right has existed for centuries. The latest decision on , 

the point is In re Mary Caroline, /fuTizagrr Diuhcis^if Slither- 
^^land, Micliell v. Bnrmi (Countess) (L. K. [1914], 2 Ch. 720). 
'^In it, it has been decided by Joyce, J., tbat where an ex- 
.V'Ceutor is a beneficiary under a trust, be cannot retain a 
'debt owed by the testator to Ins trustees. This is the view 
' lawyers have long been inclined to take, but it was diflicult 

■ to maintain it in the face of some of the earlier decisions. 
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» We Ivu'o several times refened to the beauties of drajt]^ 
J as displayed in out Acts of Tat lument. T\\ o cases rcppftedj 
jtlns qnaiter show these in the hnest light. The fiist is^ 
^utmditt V, Cmmissioneii of Inland limmu (L. R. [X9V4j'u 
A, C. 87y),^whete the House of Loids has held th&ll 
I, 2, and is of the Finance (1009 to) Act 1910 mean w'hp 
the Chancellot of the nMlicquei admits tht> were ^vet| 
intended to mean. The sttood is llothfia Company Ltd* v^jj 
(L. K. [1914 j. 2 Ch. 757), where the Court of Appeal 
has held that si cl. 2 of the Finance Act 1912 is drafted in^ 
'^euch a wav as to rendi'r it in most c.ises absolutely aboitiVo,i 

J. A. S. 


The cast of li. Ledte (Ld.) \. SItfill (h. R. [i9t4l> 3 K. 
607) drcidos that an infant Ixmowei who fiaudulcntly ie* 
presents to the Icndpi 'that he is of full age may keep the 
money so obtained by fraud. The decision is probably cor^J 
lect, as It IS the result of a consideii'd judgment pf the Cohlt, 
of Ajipeal, consisting of Lord Sunnier, Kennedy, L.J.< aiid* 
A. T. Lawrence, J. Still it is unpleasani reading, and give8^ 
rise, at least, to the doubt whether protoition to infantjfl 
is not being 'earned too far. when such proteOljbn enable:^ 
them to practise fraud with iinniunitj fiom legal or 
able claim, and so to keep the plunder. Tlie Infants’ Reha* 
Act 1874 makes all contracts entered into by infants for tHt; 
repayment of money lent or to be lent absolutely v^ii^ 
Therefore, no action could be bipught on a contract jfe 
"repayment. And “so long ago as Johnson v. Pye (i SkL li; 
it was decided that, although an infant may be liable in 
generally, ht is not answerable for a tort directly conns 
with a contract winch, as an infant, he would be cntWeA’; 
avoid” (per Loid Sumner, p. 611). Bnt Hoiridge, J,, 

Court below, decided in favour of the lender, 
to the lule which has up to now been supposed ibjntiSt; 
.equity, that “wheit an infant has induced porsons 



oK mm by-'f^ liujjself as of ful|,age^,nbtj 

!C'|j« ^^'obligatioil'ln ^i.uity ivhicl^ however, in' 

^P^ract, is not aiu obligation io‘ perforin the contract an<^? 
'carefully ilistinguisbeti frpin it,’' (Pollock 'oii\Cof^l^^ 
fid., p^ 791.1' Sumner, in his judgmehti;Ba|^| 

rplc in equity .has been so stated at tirties hy 'tex]t|.i 
^.jyfejrs, both remote and, recent," but he adds,, that 1 ‘p§ 
^ii^prity , for it, tliere is little.” There ard certain!^! 
^Biiierous au?horities foi the proposition ^v^^ich bus, ats^ 
peast, a, sound ring that “infants are no, more entitled thah^^ 
itp gain benefit to the'mselves by fraud” (per Turnerii* 
v. ^(ochr, ^ D. G. & j., at p. 464), . As ,Lor 4 ' ■ 
^|i|ijnleir jr^marks, in the judgment now under' consideration^^ 
infant su.cceeded in deceidng some money denders by, ' 
yelling ithem a lie aUjut his age, and so gQt*ihem to lend him,' 
!;^4f^,dn the faith of his being adult,’.’ a’nd ho adds, “perhap^,;. 



Appeal 

^^itli^ '.to' gain ' a benefit whteh he has secured by telV; 
*^1!^ a.lie. The rule, however, that an infant cannot! 
^Vpifain ''an advantage obtained by his own fiaeid, "lias beehv' 
:’jia|d,!dbwn ,in iseveral bases cited and dealt with in the.. 
l^ii^M' inpw under 'consideration, in Pollock on Conhacls, and;j 
?in' i^her fekt-hooks. This rule has also been acted Otf»' 
;b^kroptcy, where it has been held that “person^' who-J 
defrauded by the bankrujit when under agc,*ah^| 
Itiferchy ’faduce^ to lend hinv money, had a claim on hi^ 
^^s^s,';ik)t 'a^inst him personally;;' which ,'Was available ih!j 
‘ij'ith cred in the full sense of the word.",’ 
&di'„Su^er, p. 616, comrocHtin'l; ,pn /«, jfS, King, j 

'/Lord ^iimiier sa'jj's'th'at In re.King “does, np!^'?, 
tiie.pfcsc*nt case/hutf^ he admitted thal.tii^i' 
^tge!*hf lhe Lords 'Jhstices is hardly consistent with an® 
'i;>iew, than that the fiaithrupt was in equity personality^ 
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liable to pay the debt,** He further says that, ‘^Jessel, M,R., 
thought the decision auoinalons and one not to be extended, 
sec ex-parlc Jones*' (L. R. [T<S8r.J, 38 Cli. I)., pp. 120, 121). 
But Jessel, M,R,, in this case expressly stated that he did- 
not wish to be Pi)f)jK)sed to ‘'over-rule tlie decisions in' 
Courts of Equity wliere an infant has committed a fraud, ;> 
by representing that ht‘ was not an infant and so obtained 
money or goods’* (pp. 120, 32 xb Assuming that this deci- 
sion of the Court of Appeal is correct (as rimst, of course, 
for this purpose he nssmiiedK tlie supposed doctrine in equity 
by which icstiliition was secured, and fraud defeated, is ne- 
gatived, and hotli tiieie, and at Cotninon law, a lying infant 
ma\, hy his fals<‘ loprcseulations as to his age, ol)lain money 
6r good^ 1 keep flieiii, and, moreover, will probably (as in 
this rase) nx’over the costs of an action (less the costs of 
the issue of fraud) bi’oqglil again^t him. in the endeavour io ^ 
obtain fn.ni the rc>gui‘ the money or goods be has fraudu-. 
Icntly obtained. Tin* ca<?e is worthy of caiadnl perusal as 
well as tlie nunierc'U. cases cited in it. 

The Couit of .\ppeal gave an luipcntaui judgment in the 
cases of* l\\\w V, Oicavii SLwn Niivij^ation Company [Ld,)^ 
O'Connell v. Same, Si anion v. Sanir\ O'Brien v. Same (L, R, 
[1914J, j K. 1>. 731). These ca.scs arose out of the loss of 
the Tiianic on a vojage from (hieenstown lo New York, 
w’lien she collided with an iceberg and sank. The jury,, 
before whom the cases W'ere tried, found that this casualty,,, 
was the result of uogligcnco on the part of the defendants* “ 
servants. , The defendants relied on a cemdition on the bacTc 
of the “Steerage Passengers' C ontract Tickets,” exempting., 
the defendants fr(»rn the consequences of neglect or default’' 
of the sliip-owivTs' scivanls. This condition had not been 
approved by tlie lioard of Trade. By sub'Sect. (2) of- 
.sect. 320 of the Merchant Shipping Act 1894, such a con*;. 
■ tract ticket is required to ‘'be in a form approved hy tho ' 



kottcs ow'kec'f.nt cases (ENCLtsii). ' ■' aji' 

■ ' Board of Trado anJl piiblislied in tho London Gazeife, and 
■i any directions contained in that form of contract ticTcet, not 
.'being inconsistent witli this Act, shall be olx.yed as if sot 
/ iforth in this section/'' The form apjiroved by the Board of 
' ' Trado contained a “direction that “a contiaet ticket sliall . 
not contain on the face thereof any condition, stipulation' 
or exception, contained in this form." It was held 
by Vaughan Williams and Kennetiy. LJJ, (Buckley, LJ., ’ 
dissenting), affirming the decision of Bailhache, J., that the 
. condition, cxcnijding from the cons>eqiiencns C)f iu‘gligence 
' of the defendants’ scivaiits. not having hem approved by 
the B<'ard of 1'nid<,s was invalid, and therefore, the defen- 
dants were not entitled to the henefit of any ^'Uch exemption. 

In the t‘as(’ of I'hc Churin^ Ciev.s' lllcdr^iiiy Supply Com- 
pany V. Hydraulic /^'u*rr Company j[L* K. [iqiqj, ^ K. B. 

■ 772), the plainii/ls were th<^ owneis of elcidtic rabies laid 
under public .sliects. The defendants v.eie tlie owners of 
‘ hydraulic mains which had been laid ifnder the same stieet.s, 
under statutory powt'rs. Xhese fu.iins hurst in four Jiflerent 
places, in eacli case damaging the plaintiffs" cables. TJie 
-v bursting of the mains was not <lue to any negij*enfe on the 
part of tlic defendants. * I'wo of the mains wduch so burst 
had been laid under a jnivate Act which did not contain 
the usual clause, jiroviding lhat nothing in the Act should 
exempt the ('ompauy from liainlily (or nuisance. The othi'r 
two had been laid under a later Act wliich did contain such 
j * a clause. The later Act also provided that the tw'o Acts 
; ' sltould be “ rend and cnn.slrued together as one Act." The 
A^ourt of Appeal held (i) that the doctrine of Rylamls v, 
'^l:Flciclicr (L. R. [1868], .5 H. L. jjo) applies, not only to 
cases in \vhicli the dangerous tiling has e*;('ajiod from the 
defondanls’ land bn to the plaintiffs’ land and done tlainage 
\t/'there, but also to cases in which tlie site of the plaintiffs’ ' 
injury was occupied by him only under a licence and not 

' .•i'- 
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under {iny right of property in tlie soil, apd tbai 
absence of statutory authorisation of the nuisapc^, t^' i 
fendants were Jiable for the damage caused by the b^lStji 
of the mains, notwithstanding that they had been guUI^ 
no negligence. Uidwood v. Mamlw^ter Corporation (ti* , 
I1903], Z K. B. 597) followed. (4 That the effect W 
t\vo 4 cts being read together as one Act was* to take awW 
the privilege which, down to the passing of the latqcAet^l 
the defendants bad enjoyed, in respect of the two first-| 
mentioned mains, of not being liable for damage done by,| 
their bmsting m the absence of negligence, and that cotj-l; 
sjequently, in the t.ise of .ill four of the mains, the defendants'’ 
lyere liable as for a nuisance. 


'4 


fl 

>^st 


The head note in v. Deiiuchamp (L. R. 

3 K. B. 1192) seems siccurately to roprtsent the effect (rfl 
the judgment subsequently reported. But is not the Stated 
uieut too gcneial ? The head-note is, '* A firm cariying onj 
the business of ciiieihatographic Ihealie pioprietors is aot a’' 
trading firm for the purposes of the rule that each member 
of a trading firm has implied authoiily to boirow monejL 
on the crcdlV of the firm for partnership purposes.” Th<|| 
decision m.ty be tight in the absence of evidence as to usut^j 
course of business. But it would seem that a little evidence' 
given at the Bath Couutj Court on the subject would hav^J 
shown that borrowing money was at times an ordinsr 
incident of such a couceip., so as to bring the case 'jvilb 
sect. 5 of the Partnership Act 1890, which enacts 
" Every partner is an agent of the firm, ao(^,bis Ot 
partners, for tlie purposes of the business 
ship, and the atti,of every partnjtf who' does gny 
carrying on in’thc usual way business of t}tQ*irin4,OS 
on by the firm of which he is a metqberi bind 
his partneis In this case, under the partnet^p dean^j^^ 

business was qf proprietors And ipaniiged of / ' 

‘ 1* '*f. v* ' SsA.'i ijlli! 




_ and'' exbiiiiti<^.^^r|e^ 
lj|p^ concertSj' tjtieatncal perfonnaticesJ ;,and '! allij: 
tis of ^lertainirient. f^'Miglit not procuronieftt off 
pjjjjw* ,w. ah^acl,clpne carrying o« in itie usual, way ’S 
W^^^^ Vsiriesg ? , Does nqt .Mr. Justice Lush take tod’i^ 
view y^hen he says,', " A trading business is olidi^ 
depends on the buying and selling of goods. at)tji^| 
I, apn satisfied that this particular business is not a'sc 
l^^iug husipess ” ? If it, is not, what is it ? Moreover, it/' 
M",nidf..,necpssary that it should ,he a trade "or trading buyf '*; 
§^s.r'!,It certainly was a “business.” .That is, so far,'/ 
^^ojigh for sect. 3 ,pf the Partnership , Act. 
a'vj:?;, "^■;7;7-rT 7 -v ■ , ■ ,, 

4 y][n The King v. SagairJLr.R, [1914], 3 K. B. 1112) the,., 
i^i^ner was charged with having obtained goods by false;' 
lienees. The false preteuce alleged in the indictment, 
,t|hat he had pretended that lie was, carrying on a . 
genhine .and 6wd jiefe business as a nmnufacturcr’s, agent , 
iuid merchant. It was hdd that recfelpls sworn to by the '; 
Ipttisdner, as |iaviijg been given to him as acknrtwledgments .'f 
fpf .paypleuts for goods purchased by him, other than those 
|li;^;stJhject of the charge, and entries in his bsnrk pifss-books ■' 
I’liijibwing payments made* by him for goods supplied to him,,!;; 
jwpre .admissible as evidence on his>bchalf that he was in fact;!; 
iparrying bn a genuine and hoiid fide business, I'his evidence’^’;; 
baving,,,been excluded by the learned judge at the trial aa'|; 

tp.the, issue, the Court pf Criminal Appeal quashed.^ 
w bonvictiom ' v - ■ , , . 


...Scp'TCH'iGASfes: 

fe'lii^jhife i'teported!" ^decisions-t.of. .tbp, , Scots Courts during .'th^ 
||^;|^b^'!’nibpths:;jit;e';'hot";nOT and 'few, 'of thet^ 
gi6iKibi.lV'iaterefit. he, war'', with its.'',bttepdan^ 
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legislation has been responsible for a group of cases of 

^vblch *0/V7/s/r/?/ Koppcl v. The AVi'/Zn:;* Phosphaic Cn, - 
LicL ([1914], 2 S. L. T. 2yj) is the most important. A ' 
(jcrman company sued a Scotcli Cvnnjxiny for sums \vblch , 
they alleged to be duo under a eonlrart. The pursuers' 
desired that the action sljould pi<jcc(‘J hi ordinary course,'., 
and they maintained that tlu‘y had a branch in this 
country, and that the contract in quehtioii was made with ■ 
that brancli and thu^ fell under the (weeptlon to the pro- ■ 
hil)ition of tradini; ^^ilh the t'fiemy, cnnlaiued in sect. 6 , ' 
of the R(»ya 1 Proclamation oi oth September 1914. The 
pursmrs were inanufactunMs rjf railway plant and rolling 
stock, thf‘ir vvauks weO’ in Germany, aijfl their inanufactur- ’ 
'ing hii?ip<'S was wliulh' eaiiied on tliore; but tiny had an 


offic(‘ in London which was cairied on by a manager who 
had full power to enter into eonti.trts, and to raise atid 
dehnd legal pioca'odings in this country, and they were 
legi'-tered under the ('oRipanies Ael of kkhS as a foreign 
corniifiny liading iii^the I'niled Kingdom. Three of the 
four judges funning the Omit (tl’e Lord President, Lord • 
Mackenzie, and Lord Ske rringlou) In:M that the London 
ofticc W4IS tjot a blanch in the nsc of tlic Kowal Procla- 
mation, that lh(‘ contract fell uiidor the ]>U)hil)ition of 
trading with the enemy, arnl that proceedings in the action 
must he staved (in tlie Scotch phrase ‘Lsi^ted ”). Lord 
[uhnston held that llie payment of money arising out of . 
a transaction was not a transaction in the sense of the ■ 
Proclamation, and that such a payment to an enemy was 
prohibited even if he had a branch in the United King- 
dom. This view (in which the Lord President intimated 
that he concurred) necessarily led to the same result., , 
as the only question in the case was the liability or noh-fi:; 
liability of the defenders to pay a sum ‘of money 16 the ' ^; 
■pursuers. ' 


* > 
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Where a Scottish* School Board resolves to dismiss a 
teacher, the Eclncation (Srotlaud) Act irjoS enacts tfiat the 
■' '' Scottish Education Deixirlment, il after in{]niry they are 
. ' of opinion tiiat the di«;rnissal was not shall com'- 

municati* their ojnniin) to the School Board, ainl, if the 
'School Board do not depart from their resolution, the De- 
partment may attach to it the condition tljat the Board 
shall pay a sum of money to the teacher. In the ea^e of 
the School Hoahl of Hic l\iy{sh of DalAcl the Scoilish Echi- 
(aiivn Dtfminicni d iot fj, 2 S. L. 1 \ 4^9) the pursuers (tlic 
School l»oard) had (^i<mis^od a teaclion as from jolli April 
1912. ThercMfler they nreived vaiious letters from the sec- 
retary and the assistntit srcrelaiy of (he Department, which 
intimated tliat the l)<‘]}ar{ineut were of opinion (hat the 
dismissal was iujI j 11 si i liable, atul (hat in virtue of tlicir 
pc)W('rs under tln^ Act of 1908 they al(«ched to the resolu- 
tion of dismissal <\ condition that the School lioatd sliould 
pay to the teacher a sum c<]uivale>it to three months' salary. 
The School Board then brou^dit an jetion in which they 
craved a declaration that tlie of the sedivlary and 

the assistant serrelary did not proceed npon and were not 
, autliorised by any decision of the Deparlinnnt a^id were 
ineffectual. It was common giound that the Scottish Edu- 
cation Deparlment was a Committee of the I^riv} Council, 
and that fiom 1909 to the dale of raising the action it 
consisted of seven persons who weie nun tinned on rccoul, 
including tlie Secietary for Scotland as \'ice-Bresideiil, 
The pursuers avcnecl tliat this Committee iiad never met 
since the date of its appointment. In defence, the Dejiart- 
.;'ment stated that since its constitution its business* liad been 
^''conducted by the Secretary of tlic Deparlment, acting under 
; the directions of the Vice-President, (hat thejetters recei\t‘d . 
■by the' pm suers wore written by the directions and under 
: the authority of the Vice-President, and that the decisions 
.intimated by them had been taken liy the Vice-President# 



true, formed , a good' d^efe to the actibn’/tliS|liit;ii^* ^ 
potent fur jihe Deparfm|nt' to delegate fhe dbpdftct'bSf 
business to the Vice-President, and that thb d«cisi< 3 ^' oiCT 
Vice-Pr^ident was the decision of the Depar'tml^rftii^^r'^ 
Dundas bbserv'i^ that the statute which ctinsiituw 
Dcj^irtmeht (the Ednciition (Scotland) Abt 1^72) 
Department a free hand as to the methods by which tlS?* 
might conduct their (jusincss, and that thciCc methodk W<| 
not subject to challenge and investigation in the Edurti^ 
provided they were not contrarj’’ lb their statutorj' poWi^j 
:pr to the elementary principles of justice and fiiir dealing.' 4 
, , The Court further held tliat the defenders being a Govern^ 
ment depr.Umcnl, their statements must he accepted as tru^^ 
unless they were specifically denied by the pursuers, and itf 
the absence of a spocjfic deni<d, they found themselves; aW^ 
to throw out the action on the record without sending' 
to trial. • __ ' 

, The de(;ision on flie above point is in line with the (jeefe 
sion of the Iligli Court 6f Justiciary i.n Sfevcftsoh v..,fvIogrt| 
e S. T. .|oC). In that case the manager of a mi|Q^ 
was eWargtsd with contraventions of the Coal Mines, Apf 
1911. Tlie statute provided thai*no prosecution shoii^.l 
instituted -without, the conreiit of the Home, Secret^, 
writing. The complaint was at ,lhe io§lan<:e pf, the Pr^ 
curator Fiscal (who represents the Lord Adv;ocat''e,^as_pu|^ 
prosecutor), and bore that it was brought witli'UiC' jfpniB^ 
of the Honip Secretary. ,, The ac^cused pleaded' that 
ment prpduced ivas not sufficient, .evidence of " 
required by the statute, 
liyas unnecessary, and 
.Advocate pr .'one of his reptR^ntatiyes ,< 

Supreme. 01' in the inferior .Courts), 
that the, Lord Advocate had the pgpseai' Qf.jffii}' 9 ,^ 
of State . to tlic pi'o.^cjjtipn. 


;e., But theCo.urt betid, 
i that jt'''.was3'suffi<^n,t.,ii.r.i^,^^ 




^ fjj^^|\cr^','a' f^pipr icar^whi^;!it tfie 'tira^. df 'C9;liisj^i 
^^ri'1th|^W,rQng iside of the;, road was hcld'to'fae bl^me^; 
“'“^d. the car \v,hicli the right side was'hiejd tii';;.. 

.yn e'in. fault Whea the .cars were .approaching eafcli| 
fj^WjWh of them were travelling on the north side of i 
|i^;r6Ad7“tlip speed in each co.se being a^ut twenfy ij}ilies',| 
.^^■|jCii)t „.^he^ north side was the right side for the dc*« 
|biiw’s cjir and the wrong side for the pursuer’s car. When *, 
fi'/-j?vs '}ivere about thirty yards apart, the defender’s car ‘ 
i.er.V^' to the south (its wrong) side of the road, and, about, 
!|t!. game time, the. pursuer’s car swerved to the south (its 
.proper)' side, and it was on the south side of the road that ; 
l^^ei-, collision took place. The Court held that the driver i, 
the defender's car had reasonable grounds for believing,'; 
Mhat lthe, driver of the pursuk’s car.'irftended to continue 
m his wrong side of the road, and could not be blamed ;; 
E^,:,;atteFnpting at the last, moment to avoid a collision by 'i 
^iprying ,tp the other side. In substaiicc, the Court applied* 
b ’.iha case, the 'principle ^hich* has long been familiar in 
l^^'pf collision at sea) that where a party who is primariljr 
ki fapl|' has, by his "own wrong doing, put thfV'other party 
l^*.|ipsition of danger a'nd forced him to act in an cmer- ■ 
icy, he is not entitled to plead fault against the other j 
uietely' because he has not taken the best possible'. | 


p.fiit^',in t^e' emergency.'' Lord Dundas obseiwcd that,i!f:*j 
|f^';idecisions iu nautical cases must pot be rashly applied'ii 
j^ ^ipcidenfa ,o{ the road, there wks ho reason why the ';*i 
'•'■'‘dajnpn.fal considerations of' gooid sense and fairness.,;); 
m , underlie the, one class of case may not also apply-'^ 

• ;• ■ ' .. ■ 

\y. , William Batr, S' Smt^, timitf d 
th^ ,^pellhntt , a . workman, bbtmned a med*j 
®fflBdfii3te,.that'.n(s'', .from work,, owing, id' 
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mincr\s ny.^lagmns, ou 26tli March 1914. jLlo had worked, 
with the respondents from 15th May to itth July 1913. 
On that dale ho was injured, and thereafter he did no work^' 
until the date of disablement. In these riioumstances, the 
arbitrator, under tlic Workmens Coinpcn'^ation Act,. held, 
that the onus was on the woikman to prove tliat the disease 
\vas,jjdt^e to tlie iiatun' of his employment witli the respon- 
dents \\ithiii the year jnveedin^^ the date of disal)lcment, . 
and, on the evidence, that tliat onus had not been dis- 
charged. Th<i t[uestion of onus turned on ^cct. 8 (2} of the 
Act, ^\hich (wlu'u lak<‘n along \Nilh the Third Sclicdiile to 
,thc Act and tin* ordeis of the Secielary of State} enacts that 
^\here the wtukinaii ** at or immediatel'y before" tlie d.ite 
of disabh ,aent by miners n}'stag?nus was empliwcd in the 
process of ininmg. the disease diall be deemed to l)e due to 
the nature of tlic (;niplo\m<*iit unless the eint)loy(T pnwes 
the (ontrary. As the workman had ceasid woiking eight 
inomlis befene the date of the disableuK nt, it was not eawSy 
to maintain that Iv wms employed ''at o\ immecliatoly 
before" the diaableineni.'’ It rwas. however, strenuously 
argued that the woids “immediately before" refened not 
to sequence^ of time, but to sequence of employments, and 
included the last enifdoyment of Ihc waakinan in the pro- 
cess of mining, howevei di^-tant it might be, piovidtd it 
was w'ilhin the year. This argument was rejected by the 
(xmrt, anil it was held that the .statutory presumption did 
not apply, and that the woiknian could not succml unless, 
he proved affiririatively that his disease w'as due to the, 
nature of his employment with the respondents. The deci- 
sion is in accoid with the Engli.sh case of Dean v. Kulnan 
Ah Pottcucs, Lwiiicd ([1934J, 2 K. B. 213), although in one/, 
sense clearer, because in Dean's Case the interval between 

U t 

the last employment in the noxious piocess and the dis-. 
aUement was only four wx-cks. On the other hand, the’ 
workman in Dean's Case had in the, interval obtained work'; 
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' 'of a different Kyid frQin other employer’s, so that th^ argu- 
' . mcnt maintained for the appellant in M'Tai^gart's Case was 

1 . S. M. , 


IRISH CASKS. 

The current aiitlioiily as to the validity of gifts fur the 
benefit of monastic cointnimitios shows sonui change. A 
gcncnition ago, such a ca^>e as In re Create ([rgi^], i Ir. K. 
305), would probably have been differently decided. When 
cases turn upon notions as to public policy, or as to “the 
policy of a statute/’ inodificntions in popular sentiment and 
even changes injudicial painnnel do produce an effect upon 
tlie decisions. • 

The statute is tlie Kninan ('atholic i^clief Act (to (ieo. 4, 
c. 7), which imposes penalties upoiMhe admLssion of persons 
into a monastic order in the United Kingdom, and (by 
sect, 2y) makes it a misdemeanoiu’ for a membi^r of sucli 
an order to come to or lif witlun the kingdom. In the 
present case a testator gave part of his residue for “ the 
' decoration and improvement of the church of the Carmelite 
' Fathers in Dublin, 'Fhat is admittedly a society hound 
'by monastic vows; hut the Court held that there was a 
valid charitable becjuesl not void under the Act. In coining 
to that conclusion, tlie .Master of the Rolls had to consider 
M a number of Irish cases, from Carbay v. Ce.v (3 Ir. Ch. R. 
231) to Cimcn V. Huyncs {[1906], i Ir. R. 539}. Most of 
these had already been considered by Joyce, J.f in In re 
; SmHh {[1914I, I Ch. 937), a decision which cncouragod 
Master of the Rolls in approaching afresh a cpjestion , 
which had been assumed, perhaps hastily, fo be concluded 
authority. Put brielly, the leading points in his judg- 
were these: a bequest of this kind i.s in itself charitable, • 
: ^and if it is to be held invalid, that can only be because the 







jcnnrcn is me, pro]^ 
i 'Roman Catbo^iH'‘Ili!« 


jf 01 a monastic CQininni^ny. ';yAm 
'"'lict only mtendedvtd'^bjj^’pij^ 
%er8 ,of to. the' 

''which it iin]^fe^^:.;ind 'nbt' 'W other unspecified praj|ip|^'’| 
the shape^'dr- .civil disabilities; Such iinem'beri';^i^a^|*. 
appolnidd ';t6':tftd»Hfm/irj‘ a charity, if tbe 'charitabilij^OTl^ 
itsejf 'is', lawful,, as for example, the object of, aff<jrdi'fi|^^i^^ 

■ means' of public worship. It is not the policy' 

!>>s(tatu^ ' absolutely to disable monastics from a^uirit 
'iiproperty. ■ • 

1^"' Of course,' any Court which has to consider tliis mattiii^'iW^ 
|fthc present day must be influenced by the fact • that 
i'^onal prohibition.s of the statute have for many years lie^ 
^flowed t.' liccome a dead lejtter. The indirect enfbrcilllnetifcj 
jtpf a statute Wlych is not directly enforced is not an agree^i 
1 able sort of judicidi potion. Nb doubt, liowcverv a' gi® 
,' directly intended to promote the admission of persons: 

.such an order, or directly for tlife support of its .nietdhe:^ 
‘’ must still Ix! held void. , " ' ■ 



It is- cucbius that there had been no earlier decision b1i3 
.the net point which arose in Hamillon v. Claftcy (| 

■'a Ir, R. 514). A telegram is h^ded in to a sub-posiimasjte 
at a branch office; he has to' telephone its coiitehts 
main-line office, whence they, are telegra.pbed'ih the orijihait 
w-ay. He is negligent in sending the telephonic mekailiBll 
that a wTong figure gets into the telegram, and the'-'Mipi 
i thereby suffers damage. Is the sub-postroastbr, Ui 
’,'setider,? 'The telegram-fofm contained the;.usual.< 

%at the Positmaster-General would not . be 'Habib •! 
caused by mistake or default; anyhow j' 'WMi^d '^0 
‘ •(3''pOw’p:. 745) 'decided ''long' »rice 

.against the Pos^astCr-tieneid for hid'saiViijp^'d 
^ But the Conrt' wwe'''bf oinnioh that the 
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ityiiitting the telegrAin, was actinif as a public officer, 
in the dischaigt of a pubhc dut)', uid that th§«foie 
ISjijpgligence did give the aendei a right of action against 
Ipeisonally, “Iho very fact that iii« suptriois are not 
^jesponsiblc distinguishes the case fioin mere pnvate agen-* 
^les, and lets in the doctrine of the subordinates* personal res 
tponwbihty.” The iicucot aiithontv was mother eightecsith- 
^CSentury case — fioamng v Gnodchild {z \V. B 1 906)— on the 
4,refusal of i postmaslti to dthvtr .1 Icttei esrept on payment 
^df an illegal charge, 

« 

In f (t/i) \ lT’«//ij ([1914!, I Ii K xjh,) \M luxe a neat 
jlhistlation of ceitun well I now n pnnciplcs: tint in in, 
nocent nusicpicscntdlioii iieithci gixos the ji'ison dercued 
any light of action for d images, roi an^ right of lescissioii 
^aftei tonvejance^ Bonds of a coinpin> having piopeit) m 
tAmeiica were puicln td tin the ^uth of 1 lepiesentation 
^that the bond*’ weic a chargi" on that pwipeitv In fut t!ic\ 
tteic not, but the icpresentation was made inuocentlv 1 lie 
tiansaction having been completed hj ,1 legal ti uisfet of the 
^ bonds, the Court lefnsed to *et it aside Two cyeni'ist im ce 
ilflbnly will enable a pul chaser in such a case to oblim ic- 
^SCjssion after the propeit) his been coni^jed to him. One 
*is fmud: mwa v Gibbon (r. H. L C , at p (>iz\ "If x 
?s}pilveyanec is executed, a Court of Equitv will set it aside 
'Wji’ on tbc giownds of actual fraud.’* The othet is total 
feiilure nf consideration ; that is, that the purchasei docs not 
I g«d the substantial thing which lie bargained for Hue he 
LSjmted bonds, and be got bonds ; they were nof so good 
thought, but still they could not be said to be 
■^S^ally dikrent kind of thing from v\hd,t he expected,' 


L jCai^ upon the effect of the tnntatvnum aie, it may b« 
'i^* of only passing inteiesf; but the Irish Courts, hU 


V 
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the English, had ninch to do with it wliilc it lasted. The 
leading; Irisli dccisiniis are fi^roiiped under the heading of 
GnimopJwuc Co. v. Kin^ 2 Ir. K, 535), and were 

certainly severe upon n pLiintiff who, often inadvertently, 
had issued a writ in a moratorium case,” ^^hilo the period 
of delay was running, Tlie attitude of the King’s Hcuch 
Divhirion was, that tliat was a period of statutory cnalit 
not a mere poslponement of payment but arpostponeuienl 
of the debt. Hence a plaintiff was not entitled to judgment, 
.even though the defendant enieie<l no appearance: and on 
the facts l)cing brought before the Court it would either 
dismiss the action or take tlie writ off th*' hie. If judgment 
had been inadvertently marked in the olVice, tin* Court 
W'onld t e, asuh' without obliging th(‘ deh ndant to institute^ 
a motion for th«u purpose. 


It was decided in Volktw KoIwuIli Hospital 2 Ir. 

R. 54,5) that an alien enemy, who is registeri*/’ nudei tlio 
Aliens Restiiction Act 191^, andji. i> a permit under which 
he is residing in a pruhihiled iir(‘a in tlic United Kingdom, 
may su(* iii/nir Courts during the war. His enemy status 
is for the time being removed, .so f.iT as his right of action is 
concerned. There is an English tii'cision to the same effect : 
Tharti c-^ Taxis v. Mofjci (jx T. L. K. 24). 


J. S. K 
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Kebtftos. 

[SKOKT noticks DO NOT PRECLUDE REVIEWS A I' ORI- \TKR 
LKNtiTU IN SUnsKQURNI' ISSUES. | 

Sckrf Bills in Eyn\ A. D, I2i^2 — fjjy. J'Milod fr)r the Scklcn 

Society. l?y W. (!. I^oiland. London: Jkrnard {^)LuinU'h. jni4. 

In The Eyrv of Kc/if Vol TL Mr. lUiJland dr<‘u atteiiLi(»n to the 
rcmaikahle prortdure by Hills in Kyre, not hitherto o])SLTVcd, which 
\vas introcliiced for the prompt dispfjsiil of tht* hiiils of poor persons, 
thus throwing IxK'k to a much earlier jieriocl the origin of suits 
in forma paufeH\, 'Ihc present volume (‘ontains a selection of Hills 
in livre or IVtilions w fornm pan perk from the ICyres of Shropshire 
f)l 20 lid ward I ; of Staffoidshire of 21 ICdward I ; of l.inctdiishire 
of 14 lidward I ; (jf Derbyshire of 4 Kdward 111 ; of Hills l)eft)re 
thi: Justices in the ('hannel Islands of 2 Edward Jl and at Herwick- 
iipon-'rwcod of 7 Edwanllll. 'i’he Hills Jicii* pnldished total 175. 
Those relating to the (.’hannel Islands deal with various roinjilainis 
of oppression and •other wrongs comiijitted by Sir (.Hes CJrandison, 
the administrator appointed by Edward I aiul by lh(* Justices in 
Eyre and ('oinmi.ssioners of“(^^//? IJ’^arraltlof despatched by that 
monarch and his .son; who^ disrej'aiding the esemption from 
English law hitherto enjoyed by the i.slanders, “wie.sted from them 
riglils and heredilamcnt.s of whah they and their ancestors had held 
peaceable enjoyment for gen/ nations.’' Eventually all those IVtitions 
were ordered to be pie.senti‘d at IVestminsler- -anothci breaf'h ol the 
, islaiulers’ privileges - either in person or hy .some one pei.ion 
representing thtan all, constituting an enily example of a t('sl aise, 
and the probable emiiloynu nt of coun.scl. The Hills from Hcrwick- 
upon-'l'wced were pre.sented to determine the right 10 lands which had 
been seized by Robert Bruce and granted by him to his supporters, 
of which the King ol England had taken possession afier the 
Battle of Halidon Hill, in 1333. In this instance, the Commis- 
sion appointed by Edward III apjxjar.s to have done its work 
promptly and equitably. The great bulk of the Hills - -157 in all — 
are from the countjes named above, and ( ovtt* a wide range r^f 
subjects of paramount interc.st to the legal historian. No mis- 
feasance or non-feasance was too slight 01 too grave to be the 
subject of comi>laint in a Bill in Eyre. “'Ihe recovery of debts,' 
teige and small, and the enforcement of ctuUracls wen; st night for 



l)ama ^06 ;i»\m claimed by them for 
tnjspass, nejfligence, illegal distress wWgffjr vlmpri^^ 
' .mont, for abduction of ward, for conspiracy to deceive the 
i; and to prevet^t the course of justice, and for almost- every 
/tortious act; or omission by which a man might be endainaged.^^| 
;! As might anticipated, these Bills contain much valuable evtderu?i| 
^ relating to provincial life, social and economic, and of provincial’ 
; mann'ers and, cusuans prevakut in the 13th and 14th ceutarjiiis.t 
'\.From one we learn that a branch of the ('hancery, whence writs’i? 
were obUiin.able, was temporarily established In the county in -which.; 
;';an E)yre was sitting or about to sit. From another, the view' 
Expressed by the fmjsont writer in the pages of this that law-! 

ifichools were in existence in Umdon in the 13th century with thd-, 
^v|>owcr of conferring degrees in the Faculty of Law, is confirmed. Thc' 
I full text of thc Bills, witli a translation, together with the endorsO',; 
Jj'fjnents on tl'< Bills and the existing subsidiary documents eonnecUxl 
^ 'with them, as well i;s the relevant records in the Eyre and other rolls' 
are also given in full Ik hi^ scholarly Intir>duction, which places;^ 
'-'Mr, Bolland in the front rank of legal historians, the learncxl Autltoth 
; deals with the derivations of fne term Bill, rejecting the suggesti6n$’( 
l;of 77 ie Oxford Et^IisK 7 '>Momfy that it is derivecl from Mia], 
and deriving it Irom f a little book,” witii a, secondary 

meaning (►f “a petition” ; with the afilhority of the Eyre; with the;, 
presentation, language and (intents of thc Bills; with the failure foro 
their prosecution to an issue, and the roasims for such failure ; with- 
' the meaning of thc endorsements ; ana generally, yiriih the various ; 
■ legal, liistorical, social economic, pliilological and critical queslions*.,' 
arising from a consideration of the Bills contained in this volume,, 

, , ^fe/is EcGj or Impuiahilit)' undtr thc Zmt of Enpfand^ By T),, 
Strooo, LL.ik London Sweet & Maxwell 1914. ' .' ''j! 

/ ‘ This is an exceedingly able treatise upon an exceedingly ihomy ahi|| 
Vcomplicated subject, which has earned for thc Author the:tiiegree,; 5 pfe 
j^jPoctor of J^iws of the University, of liOiidon. It has iiiej^n 
with (he double jiurpose of presentieg 'a Comprehensive 
ji^jthe main principles of imjmtability and ofVurnisWng a 
-‘ guide to the Statute and Case law in which those pnneipjes;!!^^ 

; been adopted. After dealing with general principles ip the' opefu^j^ 
chapter, such as intuition, Dr. Stroud discusses imputoijiijity 
■. under the main ho^s of ignorance,' infancy, hisanity, driink^riness^ f 
ijftctive negli^enjp&lcriminfil. .constructive, crim.^ 


IS^by themt 
..contract, 




:■* , 

I^Wtoj ond occadtinaJ licence. There is no more (]iffical|.(jticjstioh| 
W'(JJtiS’*administraijpn of the criminal tlian that ofc,;det^rinining;j 
^i|^‘^'’^ity;or, the accused. Under the title pf..inKanity ^ 

ind'ako under that of compulsion, Dn, Stroud writes with the utnio$|^; 
lucidity and illuminalidn. In the /onntir he treats the expressw| 
;hsttal in directions to the juries, an offence against the laws of GodJ? 
and nature ” as quite out of date, .There never was, he explains, a;^ 
Jaw of nature, and the Divine law^ .has long cea‘ied to liave an\^closoil 
rconneclion.wiih the law of the land. The real lest “is, whether tbpj; 
accused is cupaliJo of judging the character iff his act, under the lixwj'f 
of the land, Jn tin’ latter title Dr, Stroud discusses with ronspicuous*; 
ability the controversial question of whether lack of self control or 
Irresistible imj)ulse, which he terms morbid criminality, should bo 
liaccepted as an excOse for crime. He finds little difHciilty in showing ■ 
■Ihot this question must be answered in the negative. As has been,; 
wxll said, urgent evil desires do not make a nuii helpless ; they only, 
make him wicked, 'riie law as it now stands jefuses to recognise* .' 
wickedness a& a ground of immunity from ptuiishmcnt. 


Lchal Gmrmeuff •Edited by. A* Macmohkax, 

M.A., and K,. M. Macmorran, JVI.A., LL.B. Londons 
lUittcrsvorlh C!o, igia. , • 

Since llte publication in j 908 of their Emyiioficdia of Local 
G&perHmc}tL\!CiM Jhiblishers of this work have issued supplementary*: 
voluriios, of which, tlie one before us, is the fifth, 'fins volume' , 
^eonlain.s, .the, statutes, fonhsj orders, casc.s, and decisions of the.; 
Official .GoYcnihfient riourd relating to the subjects dis(.usseil in the ' 
Eincydbppedia, and covers the period from September ist 1913 td 7 : 
Sdptleniber 1st 19 1 4. The arrangement follows the same line, as it.*!, 
•predecessors, but the even tenor of its course has been somewhat;' 
brpken .by the consequences of the war, So'Cral .statutes, due 


ibis cause, allhough as wc* hope of merely a lemporaiy character^, .-i 
hsivtj|;becii rightly, inserted in their appropriate place, jiuid (lovtmtt'^f 
.praiat puh'licalipns relating to e.vccplioual measures arismg out of ihu' 
cause will be found in txUmo. Under the title of **Surnmary\; 
;J[VpC<fedings,'' tllfe. Crimiiial Justice Administraition Act 19/4 
iJlifeated at. Jiisnglh, although strictly it does n<>t appertain to ; 

governfeont.'', 'I'he annotations on the statutes, ordet.s and 
i^ida» cbnyeipts this,; book from/a- m^rt; compilation into, a .work 
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The Ilishn and Present Position of the" Hitt of Lading as a \ 
Dociimeitt of Title to Goods. liy W. I*. liKNNM iT,* Cani- 

briclt;o : 'I'Iil* University Press, 1914. 

1'his is an historical and comi)arati\c study of the law relating to 
Hills of J.»adijig, which has earned for the Author tiie York Prize ft)r ' 
the year 1913. In dealing with llu‘ origin of these doeuiiK'nts, the 
Autlior claims to have proved ihal they have developed from the 
inediiTCval ship’s book or register. Originally, us h(‘ points out, llie 
shi])per’s agent travelled wiih the goods, and tlie lecoul of tlie goods 
shipiied, entered by the ships deik in tlic shiji's' legistcr, was a 
suflicient diicuinenl of title l(» prove the merchants light to the 
goods shijipLd in his name. Wlum, howevei, the agent ceased to 
travel witli the goods, a separate document was required, wliieh 
detaching itsell fioin the leg'slcr, beiame known as a Pill of Lading. 
]'urlh(‘i consj (jaen(s‘s lollow'ed. OnLMJ<‘('iiiju‘nf o( title was iiisufti- 
cient. Tor his own protection it was neeessar) foi the. sliipper to 
retain oiu * s^py, and for the consignee demanding tl< livi iy to hr in 
])Ossessi<)n of rniolhei. 4 luis aiose the pnA-ision that Pills Lading 
must he in triplicate, 'rhis llu‘oi*), for whah Mr. PeniK'lt claims 
onginalily. apja^irs to Ijc well l^uundcd, but it musf^ remain sulqei‘l to 
the lesull of the study ol .su( li M.V's. as ha\e not yet been e^timiitcd. 
The Author lyts cunriiied*]iiinself to piihhslie<l works. Amongst the 
authorities upon vshit'h Mr. IWmett ivlitN la: has railed to include 
the Oah Took of Southampton. 

* % 

Coftieniinii Ju.\tice. P) L. A, K>iLK'\'. London : Oxford 
University Pi ess. 1914. 

7 ’hr addit‘sses contained in this volume were delivered by the 
Author, formerly Ohief Justice ol the Maine Supreme f ourt, in the 
Stori.s lecture s‘. ries 1914, l>c(ore the Jatw School u1 Vale University, 
Judge Lmerys analysis of the legal roneeption t>f jusliet* is peculiarly 
appiojaiale at the present moment It is based u])on Mill’s theory 
of individual libert), ‘Oiuman justice"’ he wi’ites, “consists in\ 
securing to each indiA'idu.d as nuieli liberty ol action in the exercise 
of his physic al and mental powers, and as imieli liberty to enjoy the 
fruits of Stull aetTon. as is eon.dstent with liktj liberty for other 
individuals, and wilh sufh restrictions only as a^e ncc.cssary for the 
welfare of society a.s a whole, without discrimination for or against , 
any individual/’ Such justice, lie maintains, can only be secured 
under a sound constilutiun and an independent judicial y, With 
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written conslitiitioiis, ^uch as those in the United States, attempts 
are frequently ‘being made in the Courts to assail the lights of 
individuals by inducing the judges to interpret the ('onstitulion in 
favour of some paiti<‘iilar grouf) or inler(‘sl Alter the A\'ar of 
rnde])(*iKl(MK'o the majority of jiulges were apjxmited during good 
hchavioui, but the otiicial tenure has since been leduced to a nK»re 
or le,>s bricl' term of yeaiN In mi>st Stales, also, jiulges are now 
elected by the pc'oj)!** direct, and it is now proposed that the tenure 
should 1)0 (lining pleasuie only of the rnnjoiily ol the electorate. 
Undi'r sueh a •tenure, no jiidii iar>', argues Judge lunery, can be 
indejKmdeiil, and this state of affairs constitutes a leal danger to 
democratu' progiess mid to the libeity of the subject. 


The TMriw of Jnditial Revino. i»v K. S. Corwin. I.ondon : 
()\lord Univeihitv Press. h;i4. 

In this hook Mr. ( ‘orw in, of the I h'partmcnt of History and Politics 
in Princeton University, deals with the legal and historical basi.s 
of tlic doctrine of judinal review in llie United 'fhe origin 

ol this power of judicial review has l)een*lhe subjticl ol such violent 
controversy tliat i^s calm discussioiv has become a mailer of urgiMit 
iinporlanco to students of Americait C.on^titinional llistorv. Jn 
the principal (*fisa,y, Mr, (auw’in has pre,se!4<‘d ju(lii‘ial review as llie 
oulcoine of ic^hlaiivc jxnver whicl^ anvse in conseifiience ol the 
astonishing abuse ol tiicir powers by the eail} Slate lagislatun s, 
w'hieh was first appreciated foi its full worth by the ('onvenluai 
that (rained the ('onstitiition of the United States. 'Plie framois 
of the Constitution saw clearly that the ('orisiitmion was to ]>c 
regarded as the fundamental law. and that the jiulges weie there 
to interpret its [jrovisions ns wi'Il as anv furthei [rrovisions enacted 
by the Ixrgislature by virtue of the (Constitution. And where these 
provisioji.s eonflicled, the Coui’ts were to favour lire Constitution as 
expressing the declared will of the (.’onstitulion. 'I'hese simple 
piopo^ilions, however', were furthei complicated by the claims jxit 
forward by the Stale Legi.'>latines which as.^ei'led sovervign powers. 
Under tlie (’onslilution, for instance, “pi»liie powers’’ were witlrin 
the meaning of sovereign powers, and yet, nt'vei tireless, such fact 
did not vvithdi'aw such from regulation by the National (Jovernmenl 
in the bona fide e.xicicise of its powers, (^n the varii'd peipiexiiies 
of these conllicting powers Mr. (A)rwiu writes with illuminating 
precision, which will be appix-ciated by all students ol (.'onstituliimal 
Jaw’ and hisStory both here luid iu America. 



'■,1 
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• dciriiir^insr h British ShiiiiiP, By VVillM 




^ ; . Sea hmtranei dccarHihg to British ShiiM By VViLLiiiiM 'X 
i^.iM.A., Vti.lh London : MacAiillan & Co. 1914-'’ , , , 

’* The Marine Insurance Act 1906 (6 Edw. VIl, c, 41 J was; J)uteil3^| 
a consolidating measure, introduced by its framers willi tbe.oljjec(i 
of reproducing, as nearly as pos.'^iblo, the law as it then was utideii:^| 
.stood, without any attempt to extend or amend its generally acceptj^^ 
principles. The Act was iheiefore, with some minor exception^ 
alteny)t to consolidate the throe previous Statute.^, 19 Geo. II, c. 

■ ^8 Goo, III, c, 56; and 31 iS: 32 Vich, c. qO; and to give in .Ctl 
•systematic form the results of all important , decisions on, thosei|j 

'^;Sjtalulcs rebting to marine insurance. The Author has found, 
^‘^bwever, that those engaged in the practice of marine insurance; 
slow to lofcr l«> the new Statute, and are still ui)l to go .r^ather ,;i 
the decisions oi particular cases which bear upon the }M»int at 
I'ljifesue. There is always the feeling, says T)r. Gu\\\ '‘^particularly 
^;iti the i)r)n-I -.‘.al mind, that it is better to ]vrefer tl\e definite slattf-'^ 
•i/incnt ol a general principle of an actual case to the necessarily more;j|J 
•'1‘indefiniU' stalemonl of ii general principle sucb as is lound in a c<^de,’^ 1' 
r^/To meet this feeling, Dr, (iow^has Iiere given a detailed statement !^ 
''..of the jirovisions of the ^Uitutp, with a supplemen'l, consisting pf ,thO;^i'] 
. '^essential parts of those huiding judgments uiion which the Muriiic'^^ 
insurance Ac 4 has confessoclly been con.structed. This slalcment c»f 
the law i.s a mastor])ioce of i»yedsioniiaiul lucidity, and I)r. (lOw'sVv. 
r(‘putalion for special knowledge in this iirancli of* the law consiitut^^y 
, 'a guarank't (jf accuracy. In his Historical SkeUh of the subject, 

■ Dr, Gow refers to a policy dated 1613, on the goods of a ve8seh|j 
called the y}xer, which recalls Shakespeare’s lines \\v Macbeth 

'■ Tkad/th AXriit, where the poet aiincics to a vessel of this name. ' 

, ' • 

'! Aircraji in 11 ok By 'f',. M. i^AiGHT, LLl). lA>ndon: MaCril 
; -millan (V Co. 1914, 

I’nis i)Ook was publi.s'hed before the War, and certain ptwlJons Q^^ 
ji'the earlier jjarl ajipeared in llie Bcvmr for April (rf last, 

’/With the ra]>id devel(»pmehl of aircraft since 1908, in their 
ii;|and .ca))ability as ofTeiisive engine.s (if war, numerous questions *^ 
followed. l‘he aUmnpt to forbid llicir cmploymtstt fgr' bffensivc^l 
’■' purposes was doomed from die first to failure. Ats; l)r/ Spai^lM 
' says, directly their use was found to be of real military' im.porUhc^ 
there >yaH neither any probability nor indeed any strong Veasbn,'|l 3 
'-'denouncing die eniploymcul of aircraft as an arm of yari ' ' 
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e,,pracliGil qu&tipns .arpund which controversy jiais ariseiiyj^^^ 
dealS^ basing his copdnsipns whcic possible upon 
logons rules of International , law, and, where the latter are non-jvt 
icisient, upon corrmion ^stinse. It will be gratifying to iiim to find ’J'i 
io inatjy c>f his conclusions; have been accejHed by the present^ 
Spelltgercnts as a rule of conduct, His claim, for instance, to national riij 
*^sjpvereignty of the air has been claimed by Switzerland and accepted 
J’bi^ Greiit Britain, life amclusiou that an umjefended tcANn^does.']''! 
i.hot, mean a town without defensive fortifications, but a town un- ij;'] 
ijjijccupicd by arihed forceps is at once correct from International - * 
^jaw, and froni the actual conduct of aJl the belligerents except 
jj^ermany* It is also in agreement with the /)V/V^ 7 / Manual 'I'o , 
justify bombardment ‘nhc defended loriiliiy need not be fortified, , ; 
j:aud it may be deemed defended if a military force is if) occupation . ; 
l^f or 'marching through it,^* Consequently, in Hr. Spaighl’s opinion, , 
jin' whicli we agree, certain irortioiis (if London may legitimately be 
^Jborii’bfirdcd l)y aii craft. Hr. Spaighl iliouglit that a foe w<nild shrink yi; 
f|rom e.ven'ihitig this right of distiiK'lion, but* in view of the attacks, 
similarly iindefend^^'d places in JblngUind, llelgium and France 
|by Oefinu-ii aiKtaff, ho would probabb' not adhere to this opinion. ' 
^l)r. Spaighl is throughout v\cc(».dingiy illuminating and suggestive on ' * 
Ihoniy and intricate subject.’ * • 

i t ' Second Edition. Th' Efftd of ' U'ar and MonUorium on Omh 
^teriial Transadwns, By K. J. ScHUS'i'Wt, LL.D. T^ondon ;• Stevens , ^ 
Jk Sons. 1914. . -r 

lynf jRffctt ojf IJW on Canmema/ Enj^f^maUs. By F. CioaL- • 
i%ko\yNK,‘ M.A., K.C I^ondon : Jordan iV Sons. 1914. 

Zfeldori and i/ie Wan thdr and J*riviie;;cs under ///<* . jv 

'^fpratonum. By F. S. Bkaolev, M.A., LL.H, London: Stevens ,;J 
'X 'Haynes.. 1914..-, 

No a])o)ogy.is needed fur the publjartion of these books dealing 
■‘jfilh lhc rclati(')ns,<w*CHled between Conlraciing parties bv the War. ;;j 
Is it sirtce.Gmat Britain wiis involved in a Ccmtinenlal War, . '1 
liitlii (listinctibn lifid been made* between foreigners residing in; ^': 
ie/'iCnited kingiloin and patural-bofn, subjects. Moreover, so,*;)' 
ipyld-wide is the system of intcrnalbnal (''"edit which has dcve; ’‘J.; 



iS^^'lransactipus , wett* 


hung up» 
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case's aro still hung uj), in order to give debitors breathing space, and’ 
to prev^iil ercdilois taking an undue advanlagi* iif*a time of strCwSs. 
Upon the numerous intricate r[uesliuns whit h under thestJ circuiTi’- 
stances arise fur discussion, naturally no i'xhau.siive text books dealing 
exclusively with the suhieet weic in exintence, althf>ugh some are, 
discussed in the numerous tieaiises oii International law. In his 
tuatist', Mr. S('hiiste] deals mainly \^ith the eflbet of the oulhroak 
of War on agreements bi‘t\\e(n subjects uf la^lligennt States, and on 
the cnfoicemenL ot thosr <igreements hy IJiiti^li ( oiiits. Mr. (iofe- 
lirowne ailso confines himscK to the same subjecK In each case 
the relevant enieigem'y StaiiiUs, IVoclainalion.s, and Statulory Rules 
and Orders, an* given in rhe Apficndi^'e.s. Mi. IJradley, on the other 
hand, confnw's himself to the exjdanalitm of the piovisions of the 
Vostj>oncnient ol PaynienU Aet and the f'ouits (laraTgencv Powets) 
Act, and the Oidcrs and Riiks ihcieunder 

Second Edition. IntnKiurhon lo the study ./ /.me. 11) 

}M<j':i>i<Kir K* M. (h>MJj;v, M.,\, b.C.b. lamdon : Dulleivvorth 
(Jv ('o lei p 

ll.ised upon the Iccluies d<i)i\end In' llu Aiilfiui dLiiini', the pa.->t 
(ou! vears at the Klirdivial School of laisv. (aiio, tnis book is 
intended foi*lh(: use ol sliidiMils in lie* Lavv Seliool, and is written 
with K[)ecial rcleroncc to the needs tf Rngiish-sj)eaking Jlgyplians. 
Although in Us main aspect tins is a w<ak <>n Juiispiiklence, 
Mr. (io.*<h>y has rcfiained from using tiiat title, becaiisf^ in tlie 
first place he does not confine hiniseb to those lojiics which fall 
uithin (lie sM)pe of Jiuispimlemv. strictly so called. Mucli is in- 
cluded vvliieh belongs to legal iiislory, much which is of especial 
inu'rcsl in Kgypt, and imu'h which it is usc'ful foi tlic Rgyptian 
student to leain. It is wnttc*n fiom a clifn-rent standpoint altogetlier 
from that aflojUcd in the English text books on Jurisfirudcncc. 
l^gyptian law is piincijiallv Komaiu^-lVench law^ 'J'he Mohamme, , 
dan law, which fiivo jirevaikM, is gradually iieing replaced by ‘ 
lujvo[)ean taw. and in thi'' change the infiiience whi(‘h prevails is.; 
I’Vencli r.illmr than kaiglish, Mr. Ooadby has, therefore, drawn / 
upon I'Veneh and Mohaiiunedun sources for liis illustrations. In 
the present edition, considerable additions to, tl\e text and foot' 
not(‘s have Ixvn uiadt:, and further refenau'es to authorities given. 
Indispensable lo the Egyptian law' student, this book i.s (»f especial, 
pinacst in the study <d (A»m|)iiralive Jurisprudence. 
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' ' Fifth Edition. Extrbmc Evidence in Aid of the In/er- 

'' prcfafkm of WilJ^. Ky C. l\ Sai\ger. London • Swoii Maxwell 
■'1914. 

It is cort.n'nly a little* startling to find a new edition of a tevt-book, 
the last edition of which was jmblidied so long ago ns 1858. 'J’liis 
was the Fourth Edition, edited by Mr. \V. Knov Wigram, 
’inserted a certain amount of frcsli matter in I lie t(;\t as well as in 
the notes. 'Ihc present edition, ]jo^\evcr, is u jirintt'd vvrhiilim hoin 
; the Third iidili«)n, edited b) th<' original Author, Sir James M'igiain, 
Viee-C hancellni.* The modern cases, \\ith Mr. Sangei’s comments, 
are added to the foot-notes, and enclosed in S(juai*e bmekets to dis- 
tinguish them Irom Sii James’s notes, ft is curious Ut note that the 
'J’hird Edition was litth* moie than a reprint of the Second, wliich 
was publisheil in 1834. It is I'tTtainly remaikable that the seven 
prcfpositions apjilitable to the t‘xj)o.sition of W'ills, ])rupounded by 
Sir James W'igiam in jSj4 (the dale <>f the First Edition), sliould 
have slood the test of time, by passing ibrou^h unscathed the 
searching ordeals of the (’ourls for nearly a wntuiy. Such a book 
is invaluable for its conUnis to the (’hancerv lawver, but its a imie 
curiont) ol jileiatuu** it wa^ svell woilh ij'p*i^dmg. 

Fifth Edition. lYtncipk^ of Etpiiiy. V>y H. Ak'iwdr Svijiii, 
M.A., LL.Il i.ondon: Steveiis iV Sons. 1914. 

Since the apiicarance of the last edition id' ibis woik in 1908, the 
Statutes affeeling the subject-matter have been few. 'I’he ufijst con- 
' spicuou.s are tbc (Weyancitig Act 1911, the (Copyright Act ujn, 
and the Ikuikrujitey Act 1913. I'lie si'cund of tht.se, tmbodying as 
it does many principles, which previously rested upon the decisions 
, of the (oiirt.s, lias necessitated the le-writing of the si i'iions detding 
with this subject. 'I’he more imporiaiU cases bearing ui)on tlie 
' genei.d subjei'ts discussed ap[)eai to have been duly noted, although 
wo still find some detisions omitted, as in the last edition, which we 
' should have expected to find. At the same lime, in a book im 
'i' tended for students, the notes may easily be over-bin deneci and 
only lead to I'onfusion. Upon sucii a iiiiestion the eiitics may wi-ll 
.i ,, differ, and Mr, Smith is perhaps justified in taking his own (‘oiiisr. 

. bad nol at the f^ime lime written his btiok also fin jiiaelilioners, 
;,i'ilis juslificationn wxmld have been i‘ompletc. 7’his is a roek upon 
..wLwhich many writers oi text books foundet. The needs of students 
’<.'and practitioners are widely dilTeTcnt. In die i>resent ease, the 



:;i.i^uthor's origihai jiurpo^e dintinguishing between the, pnn0j?|^ 
f ‘of law *an(i. equity for the time being in force, ahcl , doefrine^ 

; havc bctin rendered obsolete by the course of re<^nt 
- 'Ibc current of legivslation,” Iks been well luainiained, and th^ ;^ 
as a whole carefully brouglit up to date. • , , 


Sixth Edition, Mi's Sak of hmd aod Dru^^s Acts iS^j to /p 07 | 
By C ha^^les F. Llovo. London: iUltter^^ort)l cV Co. 1914. 

, Since the publication of the Fifth Kdilion tHi» work, for 
■f’ Sir William J. Bell was originally responsible, the Milk and Dairio?* 
and the Public Health (Milk and ("ream) Regulalioas 
have been ])laccd on the Statute Book, T\\o formti* has consider*,; 
.';,;ably allerett the law iAs to .samples of milk and (T*'ani, and with the; 
’-i^atter has strcngtliened the hands* of various public aull»orilie$ 'in' 
; preventing the sale of adulUiraled or unwholesome rhilk. BoU^* 
'‘"‘■‘Ihe abi»v., have been incorporated in the text, together wilhj,’ 
various ( neular ‘LelLerA from dilfercnt Government i Vpartmehfejji 
and a few forms (jf InforAuition and Summons, On the other hfind^'! 
, some other Acts relating to adulteration, such as^the Bread Acts anA'S 
Adulteration of Seeds Aets,*liave Ik^ch omitted, since they are. 
Vsidered as little use* fur the practilioma* for whom this book Is, 
V intended, Thc^'hemical N<j^cs have (‘iico more r>cen revised arid 


enlarged by Mr. R. 
brought^ up to date. 


A. Robinson, and th(‘ work generally been 




, J 

Mj- Nictol 


Ninth Edition. A Guidif to Criminal taw and Pmrdarc. 

OiAHUf* 1 ‘hw*aites. l^ondon: treorge Barber. 1914. 

y//<" Criminal Justice Administratwn Ad igrjf- 
\ AmlU'Uson. LondotV- Stevm<i & ,Hayiie.s, 19^4. . ; 

I'he first of tbc.se botrks has becn.slightly enbirgcd by the incluaio) 
Jvi sui'b provision.s relating io crime as have Jburtd Iheir^ \va;^v to, 

•, Statute Bopk since the apj>oarance pf the lust wlition in, ii9jro; 

Guide has been, so frequently noticeii here, that we neeA,aay 
'.Jttiau that the law .studetU will find it invaluable in a 
'his \vx)rk before ips exaniination. . ..v* ‘ 

, Mr. Anders<^nNj -object has been ‘n<)t fo, jirPseait, ari .cxl^ 
treatise, upon th,e Crintinal Justice Administration Act. 
emphasise the mairi chaiigus in the law which have, 

;,/liie Aa,,; Subject AO ^^the Act, 'is 




, Thc.,Aillliarion Order? Act ,i9r4 h lo be foiind m r 


Edition. A\V'&* Compendium of PrtcedenHX 

^ By Sir K W. ^Eu^mNsroNR, liart., aiid F. T>'J 

assisted by H. S. LLB., and H. (i. A. Bakek,.? 
VA.' 2 V''ols, London : Sweet & Maxwell. 1014. 

ll^'^Once nutre' five years liavo eklpscd since the i)ul)licati(jn of the ' 
ii'irevious edition ♦)£ this standard vrork. Apart from those changes \ 
l|iaiid' additions' rendend uecessar)’ l)y Ic^gislative enactments and Rules' 
Court, important alterations have been effected in Lhft form and 
|?^rraiigcihent of the precedents. Many of these have been arranged 
fe paragraphs. For distance, in the forms on Conditions of Sale, 
||!the' various forni^ relating to the provision-s for execution ' by an , 
l^’atforney, in C(jnse<|ucnce of one t)f Hr vchdoi-s being abroad, are ' 
5 |J;set oiit consecutively. *‘As a general rule,’* the learned Authors- 
“ recitals and operative clauses, wliich . are ^capable of being ■ 
in precedents of diflerent natures, havl been removed from the ’ 
precedents and collfcted under appro] >riate heads, so as to enable 

and to select 
imjiortant change in 


practitioner lo compare provisions fan materia 
whose most adapted to his purpose.” A mc 4 l imjiorU 
■Eth'c forms of Conditions of Sales Is th^ substitution of the old more 

Y’ ' , , f , 

or less vague notice of known incumbrances by a general form 
^supplementing the disclosure of mciiml)rances contained^ in tlie 
jl^articulars, and giving notice^ of incumbrances accidentally omitted 
^Scherefrom. As an instance of the care and tliorougbness with whii’h ' 
&he forms- and explanatory notes have been levisud, we may refer 
o, the -precedent for Gifts of Rc-sidue at p. SC7, which has been ■ 
-m the note, in consequence of the effect of the dc- 
§^ipn in fti re Lane (L K. [1908], 2 Cb. 581). J''orm.s relating to ' 
dings with land affected by the Land Transfer Act, have been ' ‘ 
lasted tp the preserit practice of the ofBce of l^and R<^istty\,.. 
* directions new precedents have been added; and ail those , 
|f;*partn^fShip articles have been xemodoUed. Throughout, many , 
ew forms have been added to those Upon which the various.; 

ats are ha^ Another most important alteration is 
|h^tutiOh of a siii^e Index for each volume in place of the twd 
pi, refiling respectively to the’hotes and to the forms formerly.',!) 
arfeig in each volume. This hew resttlted in a far more ^nvenient^ ^ 
^^adeauate mean's- of reference. ■ - ’ ' " . -'fr ‘ 
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Twelfth Edition. .4 Sionmary of the Law of Company. I5y 
T. Fa'st.ur Smith and H. Hu'Kh. iyondon : Stevens k Haynes. 

1914. 

Fourth Edition. Pnnnpks of Owipanv /m7V, By Ai.rRFD F. 

LL-NT. London: IJultonvorlh i\: ( 0. \()}4. 

rrmite Compof/ics. Ily Ukuihut Jordan. London : 
J 01 dan & Sons. 1914. ^ 

The first of these manuals was originally iniblisbed in order to 
give the studcmi, who \v:w unable to find time in wliieh to inastei the 
standard text books, a g.-neial mcu of llu‘ piineiples and practice 
of th(' law affecting (’oiiijjanies Since the j)iiblieation of the last 
edition in opQ few < hanges in the geneial law ha\e. taken place, 
although sucli changes aie imj>ortant. 'rin* alterations due to tiu' 
Insurance ('on)|)anies Act igov; and the ('ompaiues Act 191^^ are 
'Cle.iirly sel foith. 

Mr. 'lop) urn's hoc»l\ is intended not caily for law students hut alsi» 
for the of accountants. For the benefit of the lattu class the 
text has been ( onslil'nibly iiuieased l)y the addition ul special 
n<aes on liu' diilic'' and' poMtam of receivers and li(|uidatois, .ind 
of the windiug-up rules, 'I’heu' i.s liilie to choosi: betwctui these 
two books, but the student in a Iniriy will pn>l)i'bly prefer 
]\lr, 'I’ojiluiin s, In whi(‘h the tust questions in the Appendix should 
parlieularl^ aj)])esd. 

'I'he obj('(l ol Mr. I<ti<lan's biodnnc is to urge the advantages 
of a private coniftany, 'Joe'll advanlugL^ lo t (anna trial men arc 
clearly s"i foith. Many biu.inc.ss men, Mt. Jordan contends, had 
they couverled tlieii concerns into j)iivate comjt.inies bcfoie the 
wai. would havt‘ lound lliemsclvis in a much stronger position, 
iUid those who in coiisniucnce of the war have gone under miglit. 
have saved thein.selves. ivvon now, with the goodwill and co- 
opeiation of creditors, it is possible by this means to save the 
situation, 'Fhe steps by w'liich a business may be converted into a 
private comjiany, and the re.stri('tions implied tiiercon, au' succinctly 
stilted. - 

Fiftesnlh Edition, r/ie Workmetfs Compensation Aft jgoCu 
By W. Aodino'ion VVii.i.is, LL. 1 >. London: BuUerworth iV Co. 

1915. 

Fifth Edition. The Workmen s Compensation Aft jgo 6 . By 
Alukkt F.aksons, K.C. J/ondon : Butterworth & Co* 1914, 

Both these books have been .so frequently noticed in these pages 
that little more remains to be said. The f<;rmer has become an 
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oxrcodingly hardy, annual. It conUu'ns no Ics.s than 150 tK^w do- 
: i’isionri givon by the appellate tribunals since the up])earance of the 
‘ previous edition in i y 1 3. Th()se from Sc‘otland and 1 rein nd are noted 
up to October 7th, 1914, and those fioni England to Odoboi 24th. 

On the other hand, if is four years since the appcauirico of tlie 
’ Fourth Edition of Ali. Parsons* w(^, during whieh period some five 
to six hiindn d (‘ases have been decided by the Appt.llat(i Comts. 
In both books the same ground is covered, and tlie same method 
of annotation enipl«)yed. In each ease tlie Appeiifliees eoniain the 
same matlei, sU('h as the Rules and Eoims, -ieeljons from other 
Statutes which are a]»])lieiibh‘, and the text of the Workmen’s Com- 
petisation Aet 190b. 'I'he only difference lies in thi' treatment of 
the <leeided eases. W'liiist Mr. Willi.s aims at giving the effect 
of every important ease, with the out*>tanding relevant faets, ^^f, 
J*.irsons lias adopted a different procx^dine. His objec t has been 
“to discuss and to define tlie law that emborhVd in the decisions 
rather than to jirovidc an exhaustive digest of llu»casc's.'* He has 
taken this course becxuisc a large luimhor oi thc.se de(‘isions turn on 
llie piojiCT aiijiliealitm to sjiecial sets of facts of ptineipl»*s jucviously 
laid down, without in any ajipreciable dt'grec^ modifying or defining 
more shnrplv the principles themselves. I’h^y luive tluaefoie been 
cited in some instam'es as illustiations^of the proposition under dis- 
cussion, and in others tliey liaVe been cited by name only. Tliis 
method fmcR its juslitiontion from the tendency moio recently 
ex'liihited in the (fourt of Appeal to take a witlcr view upon the 
arbitrator’s findings “of faef,’* which they have not hesitated to 
reverse where such findings constituted a breach of .some underlying 
principle of law. 

The Law of Income Tax re/a^i/ii; to Ihcsi?fess Profits. Hy Rol.\nd 
Bukkows, M.A., T.L.l). London; Sweet tV Maxwell. 1914. -'Phe 
scope of this hook is strictly limited to the subject announced on the 
tide i>agc, and is in no sense an attempt to deal with live Income 
Tax Acts as a whole. Its object is to provide a concLe" statement 
, of the principles upon which business profits are taxed, and a sketch 
of such other matters as reijuire to be understood, in order to a[)pl) 
those principles, l)<nvell still remains the indispensalile guide to all 
the intricacies of the manifold forms of income tax. In the difficulties 
which arise from the operation of the Income 'Fax Acts, duci so 
largely to the comiilexity ot modern commercial life, llie business 
mar^ will find this lucid exposition of the law invaluable. 
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' ' MlnUl Edition* '‘A 'Cmpeftdttm of ihe La^i of Jhrtf ilJly; 
; Hugh Fraser^ M.Ar, LLD. London: Swi*ct & MaxwelL 
In lh« preparation of the present edition of this adinirablo^^tvf’ 
dcnts^ guide to the Law of Tortk, Mr. Fniscr htis again* liad'^ 
assistance 6f Mr. Roland Jiurrows. This book is the oiitcbnic of;^’ 
■ series of lectures deliver^ by Ntjj|Fraser at Liverpool nearly ihiri'y 
years ago. It was coTn[)i!ccl with' a vim to assisi those of hiS own!: 
ipU|»Is who dt sired t(j .study this l)ranch of the law. 'Hie presieiVt 
writer was one of Mr. iTaser’s first pupils, and after more than 
j ijuarter of a century, he slilLielains a vivid reculloclion of the in* 
valuable aid those n(»tes hecitims not only for examination pur{>o.ses!' 
*\but also in his jmietiee ut the J>ar. As an introduction to tinii 
jbranch of the law thi^ compendium has from the fust held a loading 
!;j|iosirion from wliich il ^ill not i^asiiy he (lisj)lacccl. 
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L— AIRCRAFT ATTACKS. 

I T is propoR('3 in this .article, lubt, to ascertain as far as 
possible the law with respect to aircraft attacks, and, 
secondly, to consider its application U) recent incidents in 
the War. A pndiminary investigation of the law is essential, 
ns there* has been a tendency in S(tine <]uarters to take the 
general knowledge of it for granted, aAl in othefs to base 
condemnation of cruelty in Jthese "iLitlncks on moral grounds 
only. This is adverse to the interests of International law. 
Lotjking at the mere brutal consequences of the 4ionil)- 
dropping on Yarmouth •and King's Lynn, any human 
. being, lawyer or layman, must juslly feel the strongest 
moral indignation. It is a pitiful spectacle that the sole 
material results of the attack were some ruined houses 
and the deaths of a middle-aged shoemaker,, tw'o women 
/and a boy. Hut the lawyer must carry matters a little 
fuilher than this. 

If International law^ condemns such acts, so nmeh the 
! Vbetter ; if it justifies them, then it has failed sadly, but not 
L'/liopelessly, for it rests with neutrals during thi^rwar to foster 
.a body of opinion* in favour of better rules, and with all 
.. States at the end of the war to fix and to accede formally to 
these rules. In the meantime, it may be conceded that the 
, . ^7 . 
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conventional law that based on iutVrnational agreement) 
is uncertain, and also That practice is fluid. 15 ut it must 
also be insisted that the general principles of International 
law remain unchanged, and give a key it) the answer of some 
of the questions that have arisen. 

The whole crux of (lie legal positiem of aircraft in war is 
tlipir novelty. Till the present war there had not been 
much opportunity <»f using them for attacks, though they 
had already been employc'd in lln‘, wars iii Tripoli, Mexico,, 
and the Balkan'^, and in the last case in such a way as to 
produce a decided moral effect. It is gent'rall}' sate to say 
that new wen]>ons will always be iin]>opular with the belli- 
gerent against whoTii thevarc used, and suspected by neutral 
Powtsrs and that the laws of vNar with respect to them will 
be muertain Of non-existent. 

Of the ])rejudice against warlike inventions wo get plenty 
of proof in the history of wxirfare. \Mieu Bayard was 
mortally wounded by ail arquebus shot, in 1524, he thanked 
God that, lu‘ had never sliowai meny to a ijiuskcteer, and 
Montiue, the I'reiK'li ntarslul, of the v-»i\tcentii century, 
spoke (T the arquebus as “ the AomW inieiition," Yet 
gunp^*A\der had been used in the battle of Crecy neaily 
two cenLurios before this. ‘ 

Wljcn the cross Ikwv was new*, it was so detested that it 
w'as anathematised by the Lateran Council in 1139 (irUm 
ilhnn moriiferam ct Iko odihilm, and, in consequence, some 
rulers ceased to issue it to their troops. Ked-hot shot was 
at iirsi thought an improper method of warfare. So w^as 

the bayon«‘l, w'hich was well knowm long before it was in 

* 

common use, no doubt, as Sir Henry Maine suggests, l>c- 
cause it was feared that infantry caught using it w'ould 
get rrb quarlci. 

The same wTiler lemaiks that ‘‘when it w'as first 
invented, tlic toii>edo was received with downright exc; 
rration.” Wc had already taken some steps to defend 
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; our shores by som(?thing of the sort against Nnp'ol^onic 
attacks, when Ihc peace of 1814 shelved the invention till 
the American Civil War, when it re-appeated as 

the “American Turtle/' 

Thus the belligerent who uses a new weapon must expect, 
to be unpopular in any event, and the more effective the , 
weapon is in destruction, the worse will be the feeling 
against it. Bat he can console himself with the other 
<*ffect of its ‘introduction — the absence of any clear law 
on the subject. 

This gives Iiim a dialectical advantage, for, putting aside 
as prejudiced tlie complaints of the other belligerent, neutral 
States find it extremely difficult to k)dgc a protest with 
much effect when they have to cast it in tlic form of an 
arguiiKjnt of wliai llu! law ought to l)e instead of a state- 
ment of what it is. The user of ;lie new implement or 
method can always retort with other arguments, w'hich are 
at least plausible • 

From lilt* nature of the Laws of War, it follows that there 
will always l)e no clear rujes on* any new W'oapon till it has 
passed tliTungh the lire of war. Till then its value is un- 
known, and, unhappily, there is no utlier mode of. testing 
it. But it must l)e repeated that national acts by no 
means alter the first principles of Iinernalional law', and 
though those may not help to detail positive rules for the 
use of a iKwv weapon, they can certainly piotiounce nega- 
tively against outrageous abuse of it. When the torpedo 
was invented, there may have been difference of opinion as 
lO wh(;ther it were a law ful weapon at all. lUit tliere could 
have been no difference of opinion ns to whethe^ it would 
have been lawful to sink by a torpedo an eneni)' fishing- 
smack wdiliout any notice to its crew. TJl^at would be a 
disgraceful outrage of the laws of war, wdietlicr the sinking 
had been by a weapon known for a thousand years or 
invented in that very war. 
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' ' Aircraft as a wodfe of attack are prlcticaUy.riew'Ti!reap<)Mf?§ 

j.' ia this war. . Tfieir , p6sitipn most be. examined firstly 
: the point ftf - view, of the Hasuc Conferences, a,nd secopdly''^'; 
from the geiieral pn’nlciplfcs of International law, apart .fro^f?: 
" the special rales of those Conferences. ’ 

There bad been little serious attempt bcfoie 189^ to 
i,',';, grapple with the problem of aerial warfare. The only . 
; case of any importance in which it , had demanded con-'^ 
sid.eration was the u-se of balloons by the I'Tench in the 
Franco- Prussian War of 1870. They wore not emplo3'ed , ' 
■ for purposes of attack at all, but the Germans seem to have, ■ 
had a confused idea that persons' in them who crossed the 
■ ■ German Iinc.s were liable, if caught, to the summary treat- ,, 
, ment of spies. No such prisoner was in fact twer executed, 
but aci 01 wuts \vcre treated veiy harshly. M. Verrecke, who 
descended with others in Bavaria, was sent to a military 
prison, and was not freed till two months after' the treaty 
of peace had been signld; and M. NoLxJcourt, who was 
captured in similar v.ircmnslanccs, was sentenced to death, 
tliougli the sentence was 'commuted to imprisonment in a 
militaiy fortress. The German view was waong in piinciple, 
for noT.e of'tliesc poisons acted with the secrecy or disguise 
essential to the character of a spy. Nor does the technical' , 

, , definition of a spy, which has since been adopted in Art, 29 
of the Hague Convention 1S99, lend any more colour tq thh 
contention. He is a person who, ‘‘acting clandestinely, .Or 
oh foist* pretences,” olitains or Seeks to obtain inforhtatioa,:f,i! 
iin the zone of operations of a belligerent,^ •W'f 

' The (jueslion of aircraft as a means of attack thus came,y 
before the Conference of 1899 as one prima impreasimH'i§ii 
The contracting Powers agreed to prohibit, for, a period 

^ ’■'•'''is 

^ C/ Opptjnb^'im, ffiUmathml It, suet ifio; M. Fauchillo’s 
(Atl. Ammairc •U f'MiitA (U J^rdit Inteftmtionnl^ iQlri ; M.' 
^loymi‘s pi'oposeci 0)tU‘ (Art. (S), in },*' (ttvil fntttr di^ h gvrm am^mie 
,1913) tiijifi' Mr. Sp;aghl’t» proptised Co<lc (Art. 8), itx' AiHrafi hi 





■'^I^;’j}fi4r5;' tjbe discl^rg:?' ' bf ■ jimjwijtiki'' and •bx^ic^i^ .ft^m .';'i'l 
]^';|biiidiopiis dr by otlier new methods of a ahntJar hatii*!?!.'.. 'this ’;'V, 
expired Septembpj 4th, i^Qs/ 
aeroplane was, ih 1899, toV.irnperfect td^he, 
,;;|:^i;actioal use in apy capacity, and jt is; curious to read ndt^r ;■ >i 
.yi' that; in 1896, considerable prdip’ess with, it was thought td'y/if: 
. 'have been made because <bc American Langley machine Vi. ^ 
actually flew, once for , half a «iUe, and again for three' i , '; 
quarters of a mile." • , 

’ ■ But when the second Hague Conference met in Jtqoy, the 
, science of aerostatics had advanced so much that the ques- 
tion was a hnrning one, and the Belgian delegate’s earnest ; 
plea that on this very ground (ho Powers should renew the 
1899 Declaration, and thus rcfiite the charge llia,t they had , • 

■ only prohibited aircraft attacks then because i1 was so ',• 
unlikely that they could be made successfully, fell upon 
deaf cars. ■ ’ , , 

It, is true that the coutracting iWers agreed to prohibit , 

' until the close of the third Peace Conferenre thu discharge . . 
of projectiles and explosivos from balloons or by Other new ' 
methods of a similar nature, but only 27 out of 44 States 
signed this Declaration, and of those 27 only 8 subsajuentjy 
' ratified it. Among the* Statps who did not sign were 
Germany, France, Italy, Japiin, Montenegro, Koumania, 
'/.Russia and Servia. 

; . ; The Declaration was also necessarily limited in its prae- .■ 
tical application by the provisions that, it should only bind 
'/■the Powers who did sign, in case, of war between two or . . 
'..’piorc of them, and that it should cease to be bindihg from 
,:.iltbe.tixtie' when, in a war between .sigpiitcirj’ States, one of ■; 
l^isie -hgiligerentsi should be joined 'by a non -signatory Power. /, 
%'.’!We thus reach the Unsatisfaciory concUisidti that none , of ' 


Powers engaged in the present war is .bound by thiS ;. 


, Nor, can it be, said, that International liiw^ 
patt' Vh'dm' .the Plague Cohvoiition. prohibits the use of ' 
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aircraft (abstractedly from the question of, the mode or 
object of attack) in warfaie. It may be regrettable that ■ 
a third element besides earth and water can be used , as a < 
battle ground, but there is no general principle wliich ’ 
forbids this.^ 

But the Declaration leaves unsolved two problems. On 
th(v face of it, it throws no light on the kind of projectile 
which may be discharged from aii craft by the military 
authorities of non-signatory Powers, nor oil what may be 
the object of tlu‘ir attack. These points muat be separately 
considered. 

As la the (irjil, wo start with the genornl princi[>le that 
boinbiirdrneiit by military balloons is subject to the same 
restrictio-is accepted for land and sea waifnre, in so far as 
this is compatiUe with the new inetliod of fighting. This, it 
is truvj, formed no pafl of the 1907 Declaration regarding 
aircraft, but it was conceded by 31 votes to i (with three 
abstentions) in the discnssion which proceeded the final draft 
of the Doolaration. * We have then, first, to ascertain what 
the restrictions are, and seamdly, to see how liny must he 
modified to suit aircraft. 

It is"statcd generally in Art. 22 of both the 1899 and 1907 
Conventions that the right of belligerents to adopt means 
of injuring the enemy is not unlimited, and in Ait. 23 (0) 
that the employment of arms, projectiles, or material of a . . 
nature tc^ cause superfluous injury is especially forbidden. 
Further, Declaration II of 1899 is an agreement by the 
contracting Powers to abstain from the use of projectiles ‘ 
the sole placet of which is the diffusion of asphyxiating/, 
or deleterious gases, and this was signed by, {inter aim) 
all the belligerents in the prasent war. Declaration 111 .: "; 

1 The question to the l('^ahty of jKifisajjc \fy cyreraR over neutral terrl*/ ',' 
tgry instill too controversial to he dealt with here. See j. M. Spaigbt, Amr&Ji/ ; 
in 1 1 nr, ch.V, jind Appendic-n and AntlKiiities there rilwl } and Witmot E. KUis; - 
Ai'imUhm^and nma} mutitime Wmjarc {Am, Jonrn, 0} inf, Lm\ April, 1914, > 
pp. 265-7, 273). 
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of 1899 is also an gfffn^ement to abstain from tho use of 
bullets which expand or flatten easily in the human *body, 
and here again the belligerents in this war were signatory 
parties. 

The Declaration of St. Petersburg, 1868, was an engage- 
ment by the contracting Powers to renounce, in the case 
of war among themselves, the employment l)y their naval 
or ^military troops of any projectile weighing less than 
400 grammes “(ahoiit 14 o;:s.) which is either explosive or 
charged willi fulminating or inflammable substances. The 
reason for this was that projectiles of a less weight uselessly 
aggravated the sufferings of disabled men or rendered their 
death inevitable. It is based upon the same humanitarian 
idea which forbids the use of expanding bullets. It was im- 
pliedly adopted by Art. ij {(i) of both the Ha^uc Conventiems 
relating to ihc Laws and Customs of iVar on Land. 

Now there is nolliing in the nature of aerial Warfare 
which should modify the law thfts slated, and it may be 
assumed that the leshictions apply t© itd The Institute 
of International Law, at Jts 19^11 meeting, resolved that 
aerial warfare must not comprise greater danger to the 
person and property of the peaceful population thcUi land 
or sea warfare. There i;? evidence tliat tlie German bombs 
dropped from Zeppelin airships might be likely to cause 
a dangerously sei)tic wound owing to the development 
of poisonous phosphorus on detonation, but any protest 
against their use on this score is not likely to he successful. 
Shrapnel wounds are also likely to prove septic, and nobody 
seriously contends that the use of shrapnel contravenes the 
Laws of War. 

The law as to the kind of projectile which can be used i'^, 
therefore, fairly easy to state. But the psoblorn of what 
may be the objeef of aerial attacks is a much wader one, and 
the answer to it is difficult to ascertain. 


* OpiK*nhcim, II, sect, 114. 
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Art. 25 of the'fe(^e jCqnViftntion 1899 relating to 
' l^ws ind Ci®tonite ;flf War on Land fortiidS the attack oif: ;, 
bombariiBifent of, to^s, villages, habitations or buildiH|s/,‘;j 
which are 'not defended. Art. 25 of the similar 1907 Convcmy'' ' ■ 
, tion repeats this, but adds after " bombardment " the worla, 

“ by any mioins tvhatever.” It appears from the discussions' 

■ in the sub'comntittee! on this Article that the members 

, considered that, the discharge of projectiles from balloons, , ' 
whether by a militaiy or naval force, was to be governed 
- by this rule, 

,, , Art. 26 and 37 of both Conventions deal with bombard- 
ment in general terms. Ait. 26, which is identical in each 
'^'Convention, provides that the commander of an attacking 
/force, before commencing a bomhardmcnl, except in the 
•. ’case ol au assault, should do all he can to warn the , 
nuthorities of il. , 

Art. 37, which is also the same in both Conventionsi 
except for the wbrds italicised, providc'i that in all sieges , 
and bombardments all necessary ste[« should he taken to 
.spare, as far as possible, buildings devoted to religion, art, 
science and charity, hutoric mommnh [added in 1907],* 
hospitals and places wtiore the sick and wounded are col- 
lected; provided they are not used at the same time for 
;,miIitMy purposes. The besieged should indicate these 
buildings or places by; some special visible , signs, which 
shall previously be notified to the assailants. 

The Geneva Conventions of 1864 and 1906 need not , 
be di“tailed hero. It is enough to note that in general “ 
they exempt from attack pefsons and property exclusively,:; 
devoted t6 the care of sick and wounded. For injuries, ; 

■ done to them, which are inevitable in methods of ,latvfuf«-J 

warfare, 'the attacking State is, of course, not liable. , .;• 

How far;' if at all, must the rules 'stated above be,; i 
qualified to 'meet the case of aircraft? Art. 25 clearly 
applies without 'modification. Art. 26 can Certainly ham .‘i 
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Jijjilj'.fepplfcEifiom, for if would r^der; any aerial att^lc^aliftost ?:; 
j 5 &n^ifialy'ftjii)e Tf^atiy previous notice ;6f it, howeyOr |hprt,' 
'^io'giy^^''; M, 'i^'y cart of Htfte,' practical uste', tho!]ugh,.v' 
?^,‘is"no doulit ajiplicable ■ftiu.t'heory, It is implicated, With ;';; 

question of accuracy in the , aim of aircraft proje'ctilesj' 
and this will be considered Idter, ' 

: Convention IX of the Iqoy Cpnfefenco.dealt with nayal ' ; 
I'hombardmcnt of unfortified places, and; wfth Considerable 
care prescribed its limits, but it cannot be taken to apply 
to aerial attack. There is a general prohibition of such 
naval boriibardment in Art. 7 of this Convention, but there 
is a very significant omission of the words “by any means , 
whatever," and this, combined with Art. 25 of Conventions ,, 
of 1899 and 1907 (ante), leads to the conclusion that it . docs 
nojt cover aerial attacks. . • , 

’ The conventional law thus .stands in an unfortunate 
’^sition of uncertainty. It cannot be reconsidered till the 
present w’ar ends, and the next Hague Conference is held, 
and \ye arc driven hack upon first priift'iplcs. Tjie Madrid 
resolution of the Institute* of Iilternational Law in 1911, ■ 
that aerial warfare must not comprise greater danger to 
the person and property of the peaceful population than 
land or sea warfare, fortns , a valuable starting point for 
argument. 

Tt Is only a branch of , a much older , and wider principle ' 
that nnncccssar}' suffering in war should not he inflicted. ,■ 
And certainly suffering is unnecessaiy if it is out of all 


'proportion to, the enemy’s military gain. In aerial warfare 
ithc closest obtainable analogy is naval bombardment, and 
;'it might well be made the gauge of lawfulness in balloon 
^pd aeroplane warfare. Art. fi of , M. Fauchille’s projected 
'l^pde 1911 provides that “the borrthardment by aircraft ' 
fpt towns, villages,* habitations or buildings which are not' , 
;;i 4 Bfiiin<led is forbidden," and that, “tlic rules established by ; 

/Hague Convention of iflth October, 1907, relative to 



S66 ' ■ AlRCHAFT ATTACKS* , / ' 

Sieges pel Bombardments by Land or Naval Forces are ' 
applicable to aerial war.” Convention IX of the 1967 / , 
Conference on naval bombardment was signed, (witb '^ 
certain reservations hereafter discussed) l->y all the PoVv*er,s 
rci)resented except China, Spain, and Nicaragua. Despite 
the fact that all the signatory Powers have not ratified it, 
it probably represents Inicrnational law on naval bombard- 
ment, and arguing from its rules, be they harsh or mild, , 
we cannot suggest more, or submit to less, humane rules 
in instituting an analogy with respect to aerial warfare, with ' 
any prospect of universal acceptance. 

The fust Article of ('onvention TX forbids the bombard- 
ment by naval forces of undefended })oits, towns, villages, 
dwellings, or buildings. This at once raises the (juestlon, 

** What docs undefended mean ?” The cinestion, il will be 
noticed, is equally relevant to Art. of the 1907 ('onvon- 
tion, which forbids the bombardment by any means whatever 
of undefeudod places. Tlie Coinmittoe on Convention IX 
discussed the moanfng of the word, hut OHJiig to the 
difficulty of cJistinguishiijg*l)et\\<jr'n the defence of a coast 
and of a town near the coast, no definition was attempted. 

Tliis*official renunciation of any attempt to answer the 
connndium dons not encourage the effoits of others to solve 
it. But some help is to be gleaned from the Convention 
itself. 

The latter part of Art. 7 states that a place cannot be 
bombarded solely because submarine mines arc anchored- 
off tlie harbour. Great Britain, France, Cermnnj^ and ’ 
Japan reserved tlieir consent to this, and the argument i 
that mines arc more deadly than guns certainly lent point , 
to their view. 15 ut the ground of their objection docs not. ' 
exist in attacks' by aircraft on such a port, and the argu-* ; 
ment that the port is to be regarded as defended if fenced 
by mines is untenable in that case. No coast town ought 
therefore to be attacked by aircraft merely because its , 
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/harbour' is defended by mines, unless the attadk .be by 
‘'.hydroplanes, 

$ allows military works, military or naval establish- 
■' ' ^ments, depots of arms or war material, workshops or plant 
-which could be utilised for the needs of the hostile fleet 
or army, and ships of war in the harbour to be destroyed 
by the naval conimntTcler's artillery, after a summons followed 
by a reasonable interval of time, if all o'ther moans arc 
.impossible, and when the local authorities have not them- 
selves destroyed thorn within the time fixed,* Nor does ho 
run any responsihilily for unavoidable damage caused by 
bombardment in siioh circumstances. If, for military 
reasons, immediate action is necessary, and no delay can 
be allowed to the encTny, it is understood that the un- 
defended town must not be bombarded, and that the com- 
mander must take all due measures hi order that the town 
may suffer as little (himagc as possible. Independently of 
the aid to be derived fiom Convention IX itself in deter- 
mining the moaning of uudefenderf,'^ there is little to 
assist one. The Institute of rnternational Law in 189O 
adopted' the view that a gieat centre of population (r.g,, 
London; is an undefended place, though it contains barracks, 
stores, and bodies of troops. But a different view is taken 
in the German Kriegsbrauch, and in the Biitish Official 
Manual for the guidance of troops in war. And it is clear 
from the wording of Convention IX of 1907 that the 1896 
resolution of the Institute cannot now be interpreted as 
excluding from bombardment the whole of a place like 
London. Those parts of it which contain the military or 
naval establishments specified in Art. 2 are liable to bom- 
„ bardment. 

Now, if the things described in this Artfele may l->o de^- 
L^troyed by navni bombardment, there is no reason why 
i ■ ■ they should not be destroyed by aerial bombardment, subject 
.\tp the same limitations in so far as it is possible to apply 
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•\liieni, provided -tiiat. tlte' aerial bdinbardfnei:l|;|^!^^^ 
amojitit 'of' precision as moderately . good. , 

ry. ' ' ■ ' • ' '■ 


: "Same 
I,' gunnery 

Art. 2 rerjuires from the naval commander 
, followed by a reasonable interval of time *’ before ilie 'objectl 
, stated may be destroyed, but also makes this nnn'ec.eSMi^ 
; if iinmediaie action is necessary' for military rcaswns, and 
' even then the other parts of the undefended town must hot 
be bombarded. Such previous notice is practically ini- 
ijpossible in the case of aerial attack, which, it .Qiaj' jbe 
. assumed, can therefore be made at once. 

' But it is doubtful whether the comparative accuracy of 
.'idm that is possible in naval attack is also possible in aerial 
attack. Th(^ whole of Art. '2 proceeds upon the assumption' 
■’of this accimacj' in a naval bombardment, fndecd, the 
Article is worthless Irtmi the point of view of the place 
, attacked on any less assumption. It is vciy likely that a 
naval gunner would not ^ct the lango of the object With 
his first slmt, and sftme latitude of damage to the unde- 
fended parts of the town /bust Kccossarily be allowed him 
• before he does get it; for some of the objects mentioned in 
Art. 2 will afford a small, or at least not t'asily discernible, 
target at a great distance. Ksaiiiples would be. a railway, 
, station, a bridge, or a coal-stack, all which it is suggested 
’ may very well fall within the vague words “war material. V', 
and “ plant ” used in the Article. , ' 

, When we turn to aircraft attack, some deductibns .as tb'i 
the accuracy with which bombs can be dropped from theta' 

■ arc possible since the war began. These dedurtibns .rcqnu!o» 
.cautious statement, for the evidence, %yhi!e it is godjl' 'aif fshji 
'as itgoes, docs'not alw'aysgo far ehonglt, . 

On SeptembtA 22nd, 1914, a British airman ,su6Cc»?lra%;^ 
dropped bombs frotn an aeroplane on the'.?epp«SiJj ilie|'^,' 
. Diisseldorf, Earlys iu October three British ofiSpi^a i^aSS;. 
.another, aeroplane ra.'i4 cm DUsscldorf;' one of''them,'ht|,v|!! 
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'i'*'’ ' ' '■ ; l' ' 'i? ' ' 

jtroyed a Zeppelin^ Atft^^end 

|L^c|y^)bi 4 t th^ iZIoppeliH' airship factory at Friedriclisliaieii'’ 
|J'%|i()idiie:)t)b}iect'of an acroplaa'o raid by three Britisk oS&iaeVsi;'.' , 
isj^hp' Reported that they had ^one serious damage tij’ the'ii', 
^tshiip sheds. Towards the end. of December bombs werd ; ; 
dropped frdm a British aeroplane on a German .airship ■' 
ii'j^ed at Brussels. On January 22ud, 1915, British a^ro- '! 
'.'i planes dropped bombs on two submarines at Zeebrugge. f 
\ On .February 12th the Admiralty announced that 34 British . 
..-j ttayal aeroplanes and seaplanes had attacked* Germ^ sub- 
jtiarine bases and establishments and had reported that 
' great damage was done to the railway stations at Ostend 
..' and Blankcnbcrghe'. 

, : , . We do not know what incidental damage (if any) was , 

• ^onfe to surrounding non-military objects biiforc the targets . 

, ! were hit in these various attacks, butms no real protest is to 
'■’j'hani^from Germany on that score, it may fairly be inferred ; 

that the aeroplane skilfully mandged can get an accurate 
, 'range without unreasonable loss of rfon-combatant life or 
, injury to surrounding property. * 

Now, an aeroplane cannot keep aloft at a less speed tlian 
, 40 miles per hour. An airship, on the other hand, can 
hover. ,lt5,aiin should tflercfoie be moic accurate; but the 
|! .^eat..height at which it must remain, and the necessity of 
v. ntotion to counteract the effect of anti-aircraft guns, no ■ 
;,;'ddpbt discount this advantage. lie that as it may, if an 
; '.airship can. attain no greater accuracy of aim than was , 
■itshowti in the recent attacks on King’s Lynn and Yar- • 
|''.Htoutli, it should be condemned as an improper weapon in ; 
|w^'rjf^,^,^ 

Blit this ■ recent attack must be considered from quito i ., - 
point of view. , It ,is beride the mark to apply tests ■ ;/! 
^ Uepuracy oraim to tlie attacks by these Zeppelins, fop^V' 
g||.'is;s«bniiitted that they never aimed at any proper object ' ; 
'jdif but in mere recklessness, flung lombs overboard,, 
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regardless of what they hit, as long as it wa$ an in-' 
habited place. Now, mere reckless bombardment, whether 
from land, air, or sea, with the sole object of terrifying the’ 
population of a town, is inoxcusalde. To kill civilians id, 
order to scare more civilians is a giotesquc inversion of the, 
purposes of war. If,’* said M. Rolin (who voiced theS,- 
views of the majority at the jqii meeting of the Institute’ ■ 
of International Law), “ the employment of aircraft as a 
means of w^ar is to proscribed, it must ‘first be shown 
that they are, as engines of war, unnecessarily cruel/’.. 
And the same applies to the mode of attack adopted by 
them when their legality is admitted. A more improper 
mode of attack could scarcely be conceived than that 
indicated, 

Count R^'vcnjlow, in the Dcutsrlii: Tii^es;:ciiu)i^, put forward 
the astonishing cxcrn'c that, as the Zqjpelins were flying 
to the fortified place of Yarmouth, they were shot by 
“ English Francs-tircur^” from other places over which 
they passpd, and rtial this justified the bomb-dropping. 
There wcie no **francs-tireiirs/\and even if regular soldiers 
had fired at the Zeppelins, tlie. action of these craft in 
dropping l)Qinl)S indisciiminately in consequence, would 
have been as rational or lawful as German butchery of the 
inhabitants of a Belgian village because Belgian regular 
troops had dcfcnde<1 another Belgian town tw'enty miles 
distant. 

We can therefore give a decided opinion on the recent ’ 
.Zeppelin raid on the ground stated. Apart from this, the 
law relating to aircraft attacks properly carried out is un-- . 
certain, and the cajiabilities of ^aircraft must be 
clearer by experience bcfoic detailed regulations 'as to their' 'i' 
use can be accepted. The wdjolo question must be re-i 
considered at the end of the w^ar, nnd^till llien the only,.,/ 
representative guid^; ,\ve have is the opinion of neutral 
States and the genera) principles of International law, . ; ' 
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' If accuracy of attack by aircraft is or becomes possible., 
' then there is every reason to suppose that the rules with 
■ respect to Ihetn will mntatk mufandis be those as to naval 
bombanhnent. If on tlie other hand, disproportionate 
suffering must be inflicted before the proper target can be 
hit, it would certainly seem advisable “ to frame an Inter- 
national Conventiorf declaring great mixed agglomerations 
of population immune from aerial attack, even though 
garrisoned and containing establishments, installations, etc., 
wliich it would be logiliinate to bombard in n*aval war.”^ 

Percv H. Winfield. 

^ Spai'jliC Aircraft in I Far, 22—23. The woul dues not seem 

essential. If London 01 lieiriu onght to exempted, so ought places like 
Kings Lynn or Sdiinncck, if th<‘y contain garr^ons or imlifi'ry estahlishmctits. 


II.— DEFAMATION IN ,THE LOCAL' AND 
ECCLESIifSTICAL COURTS. 

I T has always been a somewhat vexed questi(m»why it 
was that, down to ‘the close of the J4th century, the 
King‘s Courts refused to entertain pleas of defamation. It 
has been suggested that in those early days the King’s 
justices were more intent on questions of tenure than on 
questions of tort, and allowed the ecclesiastical authorities, 
who were never behindhand in claiming cognizance of any 
cause which could by any possibility be brought under the 
. heading of ecclesiastical economy, to establish a Jurisdiction 
over all cases of defamation. According to Coke, an earlier 
‘ Act than the Circwmpccii Agath of 13 EdW, I had granted 
/ the cognizance oT defamation to the Courts Christian. He 
says ' By this (13 Edw. I) it appears that the cogni- 
N zance of defamation was granted by Act of Parliament, for 
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•otherwise it could not' be granted,”' ‘If is true 
of sect. 8 run: '‘In cause of defamaltibn, it 
granted already, ihat it shall he tried in a Spiritiit^ Coa^fi" 
but no record Of any earlier Act has come to light. Possiibl)^, 
as Coke suggested, the CirciimipecU Abatis was not the 
word on defamation, for the wording of sect. 8 seems t<5 
.suggest a limitation of the jurisdiction- of the Courts Chris: 
tian in this matter; According to the Statute, it is dnly 
when money is not demanded, and the action is brought 
'for punishment of sin, that the Ecclesiastical Courts are to 
hear causes of defamation, which seems to suggest that even 
^ this early stage the Curia Kegis had started to limit 
the jurisdiction of the Ecc]e.siasiical Courts in this nwtter. 
Equally ini cresting would it be to fix the date when the 
King’s Courts tyst treated defamation as a tort. According 
to Pollock and Maitland, the Royal Justice* were begiiiuiug 
to reconsider their doctrine of refusing pleas for defamatuiDt 
and “ to foster an action fln the case for words,” somewhere 
about the .year 148^, tliongh probably it W’as getting on 
towards the end of the lOth century before any such actions 
became common. 

It vwjuld. how'cvor, be incorrect to state that up to thi^ 
period the Courts Christian had sdle jurisdiction over defa- 
mation. It is true the King’s Courts would have nothing to 
do with such actions, hut they were by no mean.s unknown in 
the Customary and Leet Courts throughout the iith, 12th, 
and i3tlj centuries. Not only do we find general injahetions,' 
gainst scolding in^the vill like the Injtmcium est omtdbus: 
mitlierilms qitod compmant Uniruas suas et qmd non Itiigenl ««■ 
maUiicani’ tdiqmn,^ which appears in the Court Roll of the, 
Prior and Convent of Durham) but records of regular actiohs 

^ 2 Inst. 492. PoJIovK ami Maitland that ij I'Xtw.J might » 

]<oyal CiiculiU' <itnt to the /history of Vol. ' 1 I> p, 2pp^ „ 

Pmiytim Dtuul^mU Pub. Surtpes Voh LXXXZI^ j 
P‘ *3^' ' ' ' ' ' . , ' ' " ' 

' ’ ■ ■ / . . . 'J. 

■ ' . . - Ill' , . ' • i>.„ 
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for defamation^ wherein damages are claimed, and paid to 
successful plaintiffs. 

, For instance, in the Court Rolls of the Lordship of Ruihhy 
imp. Edw. I, we find the following: “ Marriot, the wife of 
Walter of Ludlow^ complains of Christian Shot for that he 
defamed her with opprobrious words and called her .whore 
to her loss and shame in 20s. or more. He appears and 
denies: therefore to the law and because he cannot find 
pledges therefore by judgment of the Court let him go 
to the punishment which is called Thewe (cucking slool). 
Afterward they agreed in sucli form that the said Christian 
Shot remains in mercy and is to make amends (6d.).” ^ 

Again, we find Anian ap Candlelow con\plaining that 
“Mabbc the maid of Sandre of Southwell had upbraided 
him with disgraceful words and had dofauKd him. She 
appears, proves her innocence?, and so the said Anian is in 
mercy for a false complaint.’’ ^ 

On Jfjth June, 1296, “John the mason of Halcston com- 
plains of WcTwilla of Kuive that she revriod him with abusive 
words in the common market. The said Wcrwilla appeared 
and denied not, lliereforc she is in mercy ami gives 
The following, a combined case of slander and* libel, 
wherein the plaintiff alleges special damage, appears on 
the Court Rolls of the Manor of King's liipton : “ Henry 
of Swindon complains of John Stalker for that he on the 

Saturday next before the of S. Mary last past, came to 

Margery, wife of Nicholas Hall, and there defanjcd the said 
Henry by saying that he \vas a thief, ,a seducer, and a 
manslaycr, and other enormous things and said that he, 
Henry, slew his (Johns?) son Nicholas, who is really still 
living, and not content with this, on the Sunday following, 
sent a letter to Sir Roger of Asbridge clerk of our Lord 
the King, and Rector of the Church of King's Ripton, in 

J Cymnirodorion Record Series No. 2, p. 15, 

///«/., p. 19. ’ JM, p, 34 * 
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which, he violently defamed the said’ Henry by the sai^ 
words and other enormous things written in the said letter, 
adding, that be , was not fit to dwell in the vill of King’s " 
Ripton, nor in any other vill. because he is a manslayer andi.' 
slew Iris son Nicholas, who in fact is alive, for which cause 
the said Sir Rf)ger cut off' thiee years from the term which 
h<i (Henry) had in the Clinrch of King’s Ripton by lease, 
from the said Roger to his detriment 30s. ami to his grave ' 
damage zos. and that this is true he produces suit. 

“And John Stalker was present and would not defend 
the words of Court hirt said that he is not bound to answer 
becAuse be is not summoned nor attached.” ’ 

The Court, at the request of the defendant, adjourned to 
consider ^his plea, but no subsequent proceedings in tbe 
case a])pcar ou the Court Rolls. 

Hugh Giayling coftiplains of John Dike, “ for that the 
said John slandered him by culling him thief. John 
comes and defends. Th*c jurors find for Hugh. Damages 
claimed ohc halfmark, released all but tid." ® 

The following case, likc\liat (if Maniot of Ludlow on the 
Ruthin Court Roll, shows that tfie secular local Courts did, 
irrespftciivc of any (jiiestion of local custom, adjudicate on 
claims for defamation imputing a sin, which, later on, were 
held to be cognizable by the Courts Christian only. ' 

“ It is found by inquest that Rohese Bindibere (jd.) called 
Ralph ,Bolay thief and he (3d.) called her whore. There- 
tore both in mercy. And for that the trespass done to the 
said Ralph exceeds the trespass done to the said Rphese aS, 
has been found, therefore it is considered that the said' 
Ralph do recover from the said Rohese lad. for his taxed.' 
damages.*”' t 

Now, seeing' that in the local Courts a plaintiff who haf 
been defamed could obtain damages for his loss of reputation, ! 


^ $f!fci PUas in Matioriat CouHs ^ . , , , 

* p. 109. 8 77 « Hofwtf p, 133. , 
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.‘..fcijt if brougljt his case in the Ccmrt Christian, conliij only • • 
.hptain the satisfaction of pntting the defendant to penance; ■ , 
‘>,;ah<i perhaps getting his costs, it appears surprising that. de'' • 
lamed parties went into the Ecclesiastical Courts at all. • 

. ' On the other hand, it must be remembered that the juris; ^ ,• 
.'diction of the Ecclesiastical Courts in defamation was of a , 
quasi-criminal nature, being for the punishment of sin. .If ’ « ' 
Joan called Hugh a cuckold, it did not necessarily follow 
■ that it was Hugh who brought Joan up before the Arch-, 
deacon or his deputy. In those days the apparitor of the 
Court was always on the watch for offenders, and probably 

■not a few of the cases one finds in the records came into 

' ' • *1 

Court in spite of the plaintiffs. Another reason, which as 
time went on no doubt helped to mid to the number of ' 

, defamation cases in the Ecclesiastical Courts, was the de-, . 

, ■ dine of the local Courts both in number and influence. 

But the Court Christian was, as it were, at everyone’s 
door, and the lower classes, who’supplied the majority of 
parties in defamation cases, were not in the habit of 
‘ mincing their words. An nngry discussion was sure, sooner 
or later, to lead to one of the disputants making use of some 
expression imputing to the other some sin such aS these 
Courts punished. Even if no damages were to be had, 
there was the satisfaction, such as it was, of seeing your 
enemy humbled, and apologising in a while sheet, for 
calling you bad names. , 

V, According to the statute’ Articuli Cleri, 9 Ed. II, c. 4, 

; instead of doing the penance ordered, the defamor was 
V allowed to make a money payment to the prelate, for the 
); Act says, “ In defamations, prelates shall correct, the King’s 
it^prohibition notwithstanding, first enjoining a penance cor- , 
T-pcaral, which if the offender will redeem, tlic prelate may . 
'■j’fireely receive tlKS*money though the King’s prohibition , b« , 

■.. showed.”. How far this had the effect of giving tlie Coutla ' » , 
' ^hmtiaa the power to grant damages in cises of defamatkm, . ; 
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thonglj in a roundabout way, is by no means clear. We 
know that by the’ Canon law penances could be com- 
muted for a money payment, but any sum so paid weiit 
into tlie coffers of the ChurchJ In Palmer v. TJwrpCj W'hich 
came before the Queen's Courts in 158J, it seems to be sug- 
gests I that it w'as the practice to pay over the commuted 
puiiance as damages to the plaintiff in defamation cases, but 
ho\v far this had been the prac'licc before Palmer v, Thorpe, 
0? whether it w’as ever ftcneral, it is difficult to say,” Unfor- 
tunately, only a few imperfect records of the licclesiastical 
Courts have, up to now, been made public. Thanks, how- 
ever, to the Surtees Society, \vc have a tolerable extract 
from the records of the ecclesiastical pioceedings in the 
Courts of Dm bam, ranging from j;>t 1—1580.^ I'or any 
puip(jS(j of statistics the collection is, of course, of no value, 
as it is purposely in^om])lete, and what, perhaps, is still 
more to be regretted, the results of the cases, which were 
ready to hand in the Contemporaneoii'^ Act ]h)okSv were, for 
some 1 cabins or other, generally omitted. Stdi, we do get 
some original records of aii Ecoiesiastical Court, and, what 
is more to our purposti, of the causes giv ;n, more than forty- 
five pc^ cent, are cases of defamution. Of the seventy-five 
cases of defamation extracted from the records, twcniy-six 
are foi slanders which could have brought dov\m. a prohibi- 
tion from the King’s Court, for they are not for words 
imputing one or other of the particular sins wdiich these 
Courts were in the habit of punisbing, vk., nnehastity* 
heresy, schism, sorcery, sabbath-breaking, etc., etc. 

I Sci' AwAw/Zi?//' Thcodi'n, 

^ In Pxthner'^. Thivfc^ it was stated, w/er a//a, that the plaintiff could recover 
costs in a suit for adjination in the Spiritual Courts, and if the defendant, to 
redeem his penaued, to pay a certain sum, the paily might sue for this 

there, and no prf»hi)iition r)lirnild ip%uc, 4 Coke I<q>.,*2Cja. 

* Depositiom, fmn the Courts of Dvrham. Pub, Surtoes Society, 
Vol. XXL Sec also Hale’s Precedents in Qnmiml cemes in Ecclesiastical 
Courts. 
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Let us take, for irislance, the following case, which came 

before the Court in the year 1570. It is headed; “The 

personal answer of Charles Shawe to the libel of Bartram 

Mytford ” (Cf. 96), and reads as follows * : — 

“ He saith that about Wytsonday last Bartram Mytford 

and this examinate, being at certain words alxmt a wheill, 

he this deponent went over Elvett Bridge, talking thereof 

with Henry Hirst, saingc that the said Barfrani was a cove- 
* 

tons snowgc and such as he auglit by God's w'ordcj to be 
wedyd out of the ('ommon Welth: saying fifrtlier tliat ther 
was none of his the said Bartram's scTvands but at ther way 
gayt he was about lo make them theives; wliereupon one 
Isabcll Ilunler, the' said Ibirtranrs servant followed tliis cx- 
aniinatc and answeringe hyrii that she would tell hir Mr what 
she had harde Iiim then speake, he the said Cyadls said lo liyr 
‘(/et thee home, hoore, and tell thy Mr what 1 have said*”' 
Now, it is doubtful whether the words Charles Shawe 
spoke against Bartram Mytford 1(5 Henry Hirst, going over 
Elvett Bridge, were actionable at Caj^nmem law» for they 
amounted to nothing morc^than Vulgar abuse, but it is abso- 
lutely cci tain that they were not properly cognizable in the 
Eccdesiastical Court, for they did not impute any •sin to 
Bartram Mytford for which he might hav(' been punished, 
pro salutac animne. That Isabcll Hunter might have brought 
him into Court for calling her a whore is true, but he came 
into Court to answer Mytford's libel only. According to 
his subsequent confession, he appears to have also called 
Mytford ‘"beggarly harlot and cutthrote,'' but these words 
do not affect the case from an ecclesiastical point. His 
confession in full reads as follow's:— * 

“A confession to be made by Charles Shawe for slander- 
ing Bartram Midford, in St. Nicholes ("hiiirdi in lyncn 
apparel, after redding of the III Chapter oi Si. Jjitnes^ 
Epistle (Swift’s Book, f, 374):— 

* Dep0siiio)is^ Tub. Surtees Socitly, \'hI. XXI, p. 106, 
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, ' ' ' ' ^ ‘ I ' ' • ,1 "N* i' 'll'',, *> 

^‘Beloved npighboare I am now cdtaen hither to, ,sho*f.|' 
myself sory for sJanderinge one Bartram ilidford, namely.; 
in that 1 called him openly ‘beggerly harlot and cutthroteji^vi 
saying that he was ‘ a covilous snowge, and such as he by*:!:; 
Godd’s worde aught to be weded out of the Coomenwclthet'; 

I acknowledge that thus to slander my Christian brother 
is^an beynousc offence, first towardes God, who hathe 
straightly forbyden it in his holy lawes, aironipfingc it to , 
be a kynde of murdcripge my neighbour and threatninge 
to punish it with hell fire and the loss of the kyngdomh 
of heaven. Also the Queen’s laws against which I have 
stubhornely stande, docth grcvously punyshc all slanndercrs, 
backbiters, and sowers of discorde, debate, hatred, and dis- 
quietnes, to the shame of offenders, and fear of others.' 
Agayne, uiy uiijuly tongc, if it were not punished, it wolde 
not oncly sci mo of you on fire, but also it would bolden 
others to doe the like. Wherefore, as I am now called hack 
from mine inordinate ddings by this correction, with my 
cost and shame, so 1‘besoech you all to he witness with me 
that I am sorry fnune thd venuy l)ott<Jinc of my harte for 
this, and my other like offences apains*’ God, the Quenc’s 
Majesirii!, and the said Bartram Midiord; promysinge he- 
fore God and you here present that I fully intende to amend , 
my outeragious tongc, and wilfull behaviour, as may please 
Almightie God, satisfye the Quene’s laws, and tounie to 
yur good e.'cample and myiie owne sowle’s health ; for the 
obteyuiuge and perfotmingp thereof I humbly beseche you . 
all, with me and for me, to pray unto God as our Savibm; 
Jesus Christ him self beinge here on earth, taught us, sain^',: 
‘Our Father, which art in heaven, hallowed be thy name,'', 
etc." 

Appendcnl t« this confession is a letter from Mr. Cihani! 
cellor Swift to the curate of St. Nicholas:— 

“Sir William,— When you have admonished the pepple' 
out of the pulpet, after the Gospell, that .'Charles Sha'we- 
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is tijer punished for slandering Bartram Midford iheri rede ' 
„ ther the third chapter of Saint James Epistle, and;,, that., 
j done, Jet Charles Shawe, being ther in lyiincn appafolJ,*. ' 
like .a penitent person, say' the confession above written,, , 

, after you, you being in the pulpit, and he kneling behethe '' 
the queat dore audiblye, with the Lord’s praicr to be then 
and ther said by him, with all the people knclinge, and that , 
to ask Bartraiii Midford forgcvcncs 0[)cnly ther and kiielihg,- 
All which thfngs being done you shall certefy me againe in 
writing. 3 March 1570. Certify the next Court daie. 

. Kob Swift.” 

“Certificate in dorso kiiowen to your wurshype 

that Charles Sha^i^e haithe accorden wurshyppe , 

cotnmondement, in our parish's churche, barfett and barc- 

heded upon his knees, upon Easter day, last, and 

ther dyd aske Bartranie Midforthe foigevencs, in the fay.se 
of all the congregation tlicr pre.sent, Wryting by me 
William Hedlame, curett of St. ^ycbelas in Durliame.” 

I have given the alwe, case in full because it is a r.irc 
nx.ample of jiroceodings, from lH:ginning to end, in a case 
of defamation in the licclesiasticul Courts. The case is 
undoubtedly one that the Queen’s Courts could hiive pi'o- 
hibilcd. However, judging from the cases in the Durham 
records up to 1584, it would seem the Ecclesiastical Courts 
tried cases of defamation irrtspectivc of whether they were 
properly cognizable or not. 

Thus, Marion Armourer is cited for calling William Rede- 
man a horse stealer; John Ellesdon for saying Ednain 
was a thief, and had stolen his father’s dun-coloured raiiro; 
Thomas Angessyd for saying that Alexander Tailyer had , , 
V murdered his son ; Mathew Wilson for saying that John 
, Stokall “should fest the feet and the head qf another man’s. 

;■ trieir” (i.c., so’ that the mare would not be able to graze); 

; Robert Faucus for saying that Thomas Chicken had fhe 
• ** fawling sickness ” ; Dorothy Robinson for saying .^goes 
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Parker “came more likelye to steill a pig, than to see 
them”; Cuthbert Kewton for saying Willwm Whitskails 
“should steill fyve barrells of heriug”; Marion Hall for 
saying Christopher Richester was “ a yawdesteiller”' (Le,, a 
horse stealer ) ; John Stobbs for saying in the County Court 
at Alynwick, that Roger Foster, who was brought as a 
witness, was a perjured person ; Janet Armstrong for 
saying that John Hall had “murdered and put down his 
two wyfes " ; Alice Robinson for saying that Alexander 
Fetherstonhaugh Avas a thief, and would be hanged, as 
“all his fore ellcrs (ancestors) was”: Janet Nerand for 
saying that Agnes Reid had “sett dogs of hir br<rthcr-in- 
lawe Thomas Reid’s children”; Alice Atkinson for saying 
Fortune ('ar had stolen one silver spoon (Fortune is 13 years 
old, so i fiuics into Court by her stepfather, Kalpli Ihirrell) ; 
Rolwrt Hasley for sayisg that Magdalen Robson “should teir 
a cheffe and a neckiircheffe of a dyckc (hedge)"; Isabell 
Hedley for saying Janet Cooke had stolen a purse at John 
'Newton’s; .Martin Atchuson for saying that Jasper Arklc 
“had wiltinglyc soldo one stolnc„shepc skyn in the town of 
NewCastell”; Alice Stokoofor saying Pc^cr Richerdson and 
Isabclldiis wife “had stole a silver whistell"; John Wright 
for saying “ Laurenc Dawgleis rvas a Skott ” ; Margaret 
Sewell for calling Giles and Gerard Hearon “ Scottes Martyn 
sonnes"; Elinor Aundersone for saying that Leonard Tayler 
was “a gouse and a bon thief and all his”; Micheson for 
saying that “ yf he had a wyfe of the condition of hir dam 
William Monkchoster’s wife) he had rather ther wer 
a milston about his neck in the bottom of Tyne ’’ ; John 
Snawdone‘for calling Christofer Bowham a thief; Anthony 
Ludley for calling George Barrow “fals knave”; Stephen 
Nicholson for saying Edward Younger “dyd eat fyvestoln 
geis all upon one day in his house and kept his door spaired 
at tyme they were eating'*; and Peter Tailer for saying 
of William Whitmore that he was “ an unductiful and an 
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. unlawful subject, and that he was run away when he^hould 
serve his prince.’** 

; : In the above twenty-six cases* not one of them comes 
within the definition which was supposed to give the 
■ Ecclesiastical Courts jurisdiction in defamation, via;., that 
- the words spoken imputed to the person defamed^ a sin 
punishable by the Courts Christian. The great majority 
of the cases are those imputing theft, two imputed murder, 
one perjury, and one assault, while the rest of the cases im- 
pute offences neither cognisable by the Ecclesiastical nor the 
King’s Courts. Probably, until the close of the 16th cen- 
tury, in matters of defamation, the Ecclesiastical Courts did 
pretty much as they chose. By this time, however, the 
King’s Courts were beginning to oxert their authority, and 
began to prohibit suits for defamation >yh’ch w^ere not 
strictly in order. 

The subsequent history of defamation in the Ecclesiastical 
Courts may be summed up as a grfidnal curtailment of their 
jurisdiction by the King’s Justices. Throughout the i8th 
century, to the majority of law}^ers at least, save in matri- 
monial, testamentary, and Church matters, the Ecclesiastical 
Courts must have seemed an anomaly. Tliey had -practi- 
cally ceased to punish for sin, and cases of defamation were 
rare indeed at the beginning of the iqth century. It was, 
however, not until the year 1855 that the jurisdiction of the 
Ecclesiastical Courts over defamation was finally abolished 
by Statute. Like the jurisdiction over wills, that over 
defamation got into the hands of the Church mainly 
through the King’s Courts refusing relief, and remained 
there for centuries. Even at the present day wc can 
.trace the effects of this in the somewhat curious distinc- 
tion which our law makes between libel and slander. 

Arthur Cleveland. 
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■ III, -HOUSEHOLDER’S LIABILITY FOR 


CAUSED BY FALLING TILES, etc. 

. ' ' ' ' 4 ' 

I T. IS always surprising to find how little icuthonty th#e>4,’ 
is to determine the legal responsibility for many o£ ' 
the ordinary occurrences of daily life. The occurience '. 
with which this article treats is supposed to be this;— »A 
' passer-by is walking down a street on, perhaps, a windy or , 
snowy day, and a tile, or a chimney-pot, or piece of gutter ' 

' from a house, falls upon him and injures him ; has he 
any claim in damages against the occupier of the hou%, 

, and if so, upon what grounds? 

It is ivssumed throughout this article that the occupier 
of the house isithe freeholder, so as to avoid the cornplica- ■ 
tion of any question arising as between landlord and tenant, , 
There is some unceitaiuty as to the law which determines ■ 
the liability of the occupier of the house in these circum- 

IV '' 1 ' 

stances. The uncertainty arises fi«jm the decision iu the 
case of Tarry v. AshimiS Tlwre is, however, a iccent 
decision in the Irish Courts,** in which the identical facts 
, in question were dealt with, and in which Tiirry v. Ashimt , 
was distinguished; but, until we have an authoritative . 
English decision which either approbates or reprobates 
the Irish case and explains clearly the grounds of the 
decision in Tarry v. AiJiim, it will not be possible to dis- ' 

, pose of the view taken by some of the English text-books. , 
The facts in Tarry v. Ashton weie these: — A heavy lamp 
was suspended from a house by , an iron bracket projectihg 
over , the highway. The, lamp fell and injured a passerrby.;',;, 
The occupier of the house knew of a defect in the braclcet iv* 
and employed* a “contractor” to repaif it, who, however,'. 
failed to effect a proper repair to a flaw in the 


' . U.D.3i4. 

. * Paimir v. Saternttn ([i90t!j, 2 Ir. K. 
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of three Judges*— ‘Blackburo, ;jE>tii{ih;,an4'' 
‘UtiMimotisIy decided in favour of tfie 
bi^ed their judgments upon different grounds, , It. ^ms . 
.'Jthat Blackburn, J., rests his decision either upon the gfopud 
; of negligence or of nuisance ; while the other two judges; ' 
use language which may imply that they regard tjia oc- 
.iaipier of the house as being under an absolute duty, to 
see that no injury befalls passers-by. ' 

In the Irish case {Palmer v, Bateman) a piece of gutter 
fell from the roof, owing to the rusting throiigh of a screw, 
and injured a passer-by. The occupier knew of no deiRsct, 
and there was evidence of due diligence on his part : the' 
gutters were cleaned out every two years, arid in the year 
previous to the accident the roof and gutters had been twice 
properly inspected. A Court of First Instance, a Divisional 
Court and the Iri.sh Court of Appeal,' all found in favour of 
the defendant. 

It will be necessary, thereford, to discuss the possible ' 
liability of an occupier of a house In the ciicumstances 
described at the beginning of this article under the heads 
of {») negligence, {h) nuisance, (tj absolute rc.sponsibility, 
and see how far Tarry v. Ashton, the Irish case, taid the 
view taken by the English text-books, can be reconciled 
with each other. 

In the first place, any abnormality of climatic conditions 
—heavy rain, snow or wind— can be easily dealt with. 

“ Act of God " is some cause due to natural causes , 

< directly and exclusively without human intervention, and , 
such that could not have been prevented by any amount 
of foresight and pains and care reasonably lo be ex- 
, and even should climatic occurrences amount to 

"Act of God, an Act of God only excuses, if it is the - 
'*,'^vltfiiiat,e cause bf the damage.^ 

> V. Smith ([1876], i C. i\ at p* 444* / /’ 

* Nichols V. Marsl&std U R. 10), Ex. 255.. 
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But it may be said, surely weather is material, at , all 
events as regards negligence, for the amount of care to 
be required depends upon the weather to be reasonably ! , 
expected ? It will appear, however, from what is said be* , 
low, that w^e are dealing with due diligence in keeping , in , . 
repair,^ and not, at any rate, as far as negligence is con- 
cerned, with avoiding results. A building so flimsy as to 
be dangerous in bad weatfier might constitute a nuisance, 
and as to a latent defect brought to light by bad weather, 
liability for that would depend upon the kind of duty 
there is upon the occupier, which is about to be discussed 
in this article. 

First, then, as to negligence on the pari of the occupier. 

It is cl< ar, even without the Irish case, which expressly 
turns upon the question of negligence or no negligence, 
that the occupier of* a building is responsible for any 
damage caused by negligence. It is a well-settled prin- 
ciple of the Law of Torts that everyone is bound to exer- 
cise due care towards his neighbours in his acts and 
conduct, and if a man has been negligent in keeping the . 
roof of his house in repair, thcie is no difficulty in making 
him rtTsponsible for any injury caused by his neglect — “ Sic 
idcre tiw ui aliefiitm von ladas^ If an accident has hap- 
pened, the plaintiff will succeed unless defendant can 
prove flue diligence,^ In other words, the accident will be ‘ 
pfimd facie evidence of the accident, and wull shift the 
burden of proof on to the defendant, and in the absence . 
of proof by the defendant of his diligence, there is no need, 
for the plaintiff to prove negligence by the defendant ; but 
the plaintiff will not succeed if the defendant does in fact, 
prove due diligence.® 

' I ' I 'i, ' 

1 Scoftv, London Dod Company IT. & C. 596); Kia%ncys, L.Lt, ' • 

([1870], L. K. 5. 411) ; ([1S71J, L. FL 6, Q. B. 7S9K V 

» Palmr V. Batman (1 1908], Ir. K. 393), tjualifying Ibe statement in \ 

ToriSy Stl^ Ktl, at p. 517, as to the application of the principle “ ns ipsa \ ■. 
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The occupier will be responsible, according to tl]^e well- 
, known principle of tort, for the negligence of his servant, 

' .and Tarry v. Ashton must at any rate be taken as authority 
for saying that if the occupier knew of any defect, or if he 
ought to have become aware of any defect by proper inspec- 
tion, employing a contractor to make repairs, who in fact 
fails to do so, will not relieve the occupier from liability. 

But suppose the defendant can prove due diligence, . is 
that an end of the matter, and is the plaintiff bound to 
fail ill his action ? If the Irish case of Pabher v. 
is correctly decided, the answer must be in the affirmative, 
and the Irish case must be good law, unless it is possible 
to substantiate liability on either of the other two grounds 
above mentioned — nuisance or absolute responsibility. 

First, ns regards nuisance. , 

It may be that Blackburn, J., in Tarry y, AshtoUf rested 
his judgment on the grounds of nuisance. That nuisance 
was in his mind is shown by his question during argument : 
** Was the lamp in such a state as \o be a nuisance, if 
** so, was it to the knowledge of the defendant ? ” In his 
judgment in that case he says that the occupier is liable 
**if he discovers the defect and does not cure ‘^if 

“ be did not discover what he ought on investigation to have 
discovered.” Compare with this the responsibility for 
nuisance as stated in Barker v. Herbert,^ where it says: 

There can be no liability upon the part of the possessor 
** of land, unless it is shown either that he himself or some 
person for whose action he is responsible created that 
** danger which constitutes a nuisance to the highway, or 
that he has neglected for an undue time after Re became 
“ aware of it, or, if he had used reasonable care, ought to 
have become aware of it, to abate or prevent the danger 
;^^or nuisance.”* *And, again, “He cannot be said to have 

^ Sujf>ra. * L. K. [1911! 2 K. U. 633, 

* Vaughan Williams, L.]., at pp. 636-7. 
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“ peri^itled the continuance of that which w-as hcrt (bau^; 

• by hiiii and viihich ^ had no hnowledgo.” * , ’ , ' 

' \ There are dicta in Barker v. Herbert to the effect 

in Tarry V. A$h^n there was something abtiormal about;. 
, the building, and doubtless the Irish case w'as quite correct ; 
< in distinguishing; the facts in the case before them &on)i . 
those in Tarry y. Ashlan. Lord O’Brien, L.C.J., says, in' 
the Iri^ case: “In the present case nuisance is not alleged' 
i as a cause of action, nor, in my opinion, could it have 
H ‘‘ beien Certainly the house in its original 

V „ construction, with gutter attached, did not constitute a, 
.if I, nuisance ; and I think it is equally certain that when a^ 

' “ piece of gutter fell, it was not a nuisance ‘ If,’ 

' “ said Lord Blackburn, in Tarry v. Ashfnn, ‘the defendant 
“ ‘knowingly rqaintained his house in a dangerous state, he 

• ■ I “ ‘ would be indictablfe for the nuisance.’ But 

, “in all common sense, could any such description apply. 

“to the defendant’s house ; and there is no evidence, 
“ whatever, that the' defendant knew about the condition 
“of the gutter.” , 

However the facts may have been in the Irish case, it 
is not 'difficult to sec that in slightly altered circumstances,, 
the occupier might be liable for nuisance. There is littlC' 
abnormal in a heavy lamp suspended over the highway and, 

' not much “conspicuous tumble-down ” about a defect iri an , 
iron bracket, and it thight well be that a badly-designed’- 
gutter or knowledge of a defect rendering the gutter* 

, V dangerous might constitute it a nuisance. 

, Secondly, as regards absolute responsibility. 

WbateVer ground Blackburn, J., rested his decisioU bit,,,, 
, ; he excluded liainlity for latent defects. “ As I have 
“ 1 ,db not wish to decide more than is necessary ; and 
“ there viwte a latent defect in the premfses, or soffi(rthi)5ij|l 
“ -don© to them lyithout the knowledge of the qymer 

4 Flejebtt Moulton, L.J., #t p. 645. , ^'4 
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j&ccfljpiw by'g. wrpng-doer, such ds digging oot thQ' coals ' v 

V^'jTUftdeimeath and so leaving a, hdose near, the, highway, ia..', 
7 f:^* a. dangerous condition, I dontt-^-at all events, I do hot;,' 

. i " say—whethor or not the occupier would be liable” (p.3is))- . : , 
, ;in other words, Blackburn, J., was very doubtful whether 
‘ there was an absolute duty oh the occupier of a hopse tp • ,v 
, prevent damage to innocent third parties. It is not at ; - . 

■ all certain, l^pwever, that such a view' of the. case was ' : 

' taken by the other two judges. Lush, J., says: “The ' 
“ question is, what is the duty of a person having a lamp , ■ 
. “ projecting from his premises over the highway for his ■ » 
“ own purposes ? Is it his duty to maintain it in a safe’ ■ 

“ state of rtpaif, or only to employ a proper person to put ■ 
“ it in repair ? Surely the mere statement is , enough to 
' “ show that the duly is in the first proposUiufl. A person 
“ who puts up or continues a lamp 'in that position puts 
, “ the public safety in peril, and it is his duty to . keep it 
in such a state as not to be dangerous,” and Qtwiin, J., 

, says ; “ So here the duty of the defendant was to keep 
“ the lamp in repair, so • as not to let the public be 
prejudiced.” 

In Clerk atul Lindsell on Torts, ^ it says, in discussing 
Tany v. Ashton: “The language of the majority of the 
."Court suggests that that duty extends even to latent 
“ defects. So if a brick or stone falls put of the wall of a 
, “ building, or a tile or chimney-pot from the roof, the 
, “ owner of the premises will probably bo responsible for. . 

^y damage that may be caused therebj', irrespective of ; ; 
, " any,, question of negligence.”® It is to be noted that 
;..|neitliCT .books refer to the' Irish case, although fclerk and , , 
ijndsell cite a case— the, only English authority at all 
j'^'i^milar— of v. Jlfirt, reported very ’shortly in TAf . ' 

,of ihe aytij of November, 1888, where the, plaintiff ,■ 

' . ■ » I9M, jEd„ p. 475. 

, • ® And compare Addum m Torti^ 8th. Ed,* p. 894* ’ ■ 
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had sustained injuries from the fall of a sign-board outside y ; 
the defendant’s shop on an exceptionally windy day. Ip , 
Morgan v. Hart the plaintiff lost his action, and in the '' '* 
Court of Appeal counsel for the defendant was not even ■ ■ 
called upon to argue, but the report docs not give the 
grounds of the decision. 

.The Irish case is, however, most explicit on this head 
of liability : “ I don’t think it can be said that the owner 

of a house warrants to each member of the public that 
“ it is an absolutely safe amdition of repair.” ’ Again : 

“ It would be contrary to principle and to common sense 
“ to hold that a person in the position of the defendant, 

“ who has just come into possession of a house, knowing 
“ nothing of <his defect and trusting to the ordinary sujHir- 
“ vision by workmen, which appears to have taken place 
“ every year or two ‘years, should be held liable for an 
“ accident happening in this way.”' 

It w'ill be noted that ih neither of the above quotations 
is any reason to be' found for the statements made. The 
whole point is whether fhe rule in Ky lands v. FlckJier’^ 
applies or not to the facts in question. The rule in 
Hylands v. Fletcher is usually explained by saying where 
a man artificially collects anything — not necessarily in 
itself dangerous — upon his land, he is responsible for any 
damage done thereby. In Clerk and Lindsell* it says: 

“ The question whether that principle [Itylands v. Fletcher^ 

“ does or does not extend to the escapti of solid bodies 
“ cannot be regarded as definitely settled, though to hold ■. 

“ that it does not would necessarily involve a surrender of 
“ logical consistency.” But it seems doubtful whether for 
the sake of logical consistency sUch an obligation ought to 
be imposed ujJon the occupier of a house in the circum-f . ' 
stances in which a modern town is built ; Sind it is probable 

1 Lord ti’Biien, LC.J., tt p. 399. » Wrighi, J,', at p. 404; ■ ' 

" L R., T Ex. 265. * 191a, Ed., p. 4^6. , , , 
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fpi: At all events, until the Iri^.'C^ is |pI}ow^'"or'.ifii'i^<;3M '•. 
,'^om by the English Courts' ^4; Wril ,, the, 

|4^iswn in Tariy v, w authiontariYely explained^ , 

iihcre must always be some, doubt , abopi tine r law. . ; : > 

f,' '• . jU-R> Fo&Moy. ' .■.; 

tK^‘!a;iricir Tns? j ^ , _> , « > \ 

• M' ' . , ”, ♦ ' , , > 

I V.-REPRISALS IN .WARFARE'. 

T he present calamitous situation in Europe has brought.’,.' 

once more.to the fore many questions of .Internatipnal, 
law, which some of us fondly hoped would not require' 
discussion again as practical problems cosneotUd with a 
great war. .Although, as a result Of the present con-', 
flict, a number of principles , will , doubtless , liiave to , go 
into the melting-pot and be recast* yet it may be of some 
iiValue, or, at least, of some interest, to consider* what has 
hitherto been regarded as .die law on that ipeihod of secur*- 
^'ing IcgitiinOto warfare known as Reprisals. .This subject 
;has met with a large amount of discussion, during the 
'■^t months^ consequent on the action taken by the Eritish , 
, ^vernhjent, in conjunction with the other Allies, to re- , . 
• ^iate upon Germany for the latter’s Continued disregard ' 
the laws and customs of war, and, i^. . particular, for - ; 
iipermany’s action in sinking at sight Britis,h, merchant ■ 
Vessels vyithout regard to the faW of the crews. Other 
breaches committed by Germany" are enumerated by Sir . 

Grey in his Memorandum to the Uait^ States ’ ,’ 
lij^l^b^hdor. oii ,i5^h .March, and include the inhuman; , 
iflireatment of the inhabitants of Belgium 3nd Northern ^ 
the barbarous treatment of, British soldiers who ,ar^^,( 
iilldiafaed ,t»s prisem^s ■ of the, bombardment 'of'' 

tdwn&’Such '.'as 'Scarborough, .Yarmouth 
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and tl^c indiscrimiirtato dropping of bombs by German 
aircraft on un,^tefetid«d' portions of tho East Coast. Into the 
details of tb'fi controversy it is not proposed to enter, as' , 
they are fresh' in the minds of all The position with regard 
to the illegal action of Germany, which brought matters to „ 
a climax, is suitrimarised by the Declaratign communicated 
by, the British Government to neutral countries early in 


March. This Declaration is as under: — 


German)' lias declared that the lilnglish Channel, the north 
■and west coasts of Fran«‘t.', and the wuters round the Briiish 
, Isles are a “ war area/’ and has officially notified that “ all 
enemy shi]>s found in that area will be destjoyed. and that 
neutral vessels ntay be exposed to danget*’* This is in effect 
' a claim to torpedo at sight, without regard to the safety of 
'tlio crow or passengers, any merchant vessel under any flag. 

As it is ne. in the ppwer of the German Admiralty to maintain 
any surtace craft in these waters, this attack can onlv be de- 
livered by submarine agency. 'J’he law and cii.^toin of nations 
in regard to attacks on cf»mmerce hav(^ alw'ays presumed that 
the first duty of tfie captor of a merchant vessel is to bring 
it before a Prize (’<jurt, Where may be tried, where the re- 
gularity of the capture may be challenged, and where neutrals 
recover their cargoes. The sinking of pii/esds in itself 
a questionable act, to l)c rusorted to only in extraordinary cir- 
cumstant'cs And* after provision has been made for the safely ' 
of all the crew or passengers (if there are passengeis on 
board). The responsibility for discriminating between neutral 
and enemy vessels, and between neutral and enemy cargo, 
iibviously rests with the attacking ship, wffiosc duty it is to 
verify the status and character of the vessel and cargo, and 
to preserve all papers before sinking or even capturing k. So 
also ii^ the liumano duty of providing for the safety pf the , , 
crows of merchant vessels, whether neutral or enemy, an objiga- ‘ ■ 
tion u[X)n every liclligerent. It is upon this basis tlwit all , f 
previous distussions of the law for regulating warfare at sea , ; 
have proceeded. * 

A German submarine, however, fulfils none of these oWiga- , - 
tibrts. She enjoys no local command of the waters in which 
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- ; siie operate^ She does nqt take her captures within the juris:. • 
diction of a Prize Cdurt She carries no , prize Crew which she 
■ can put on board a prize., She uses no effective m^ns of 
discriminating bet weed a neutral and an enemy vessel* She. 
does not receive on board for safety the aew of the vessel . 
she sinks. Her methods of warfare are.thei'cfore entirely out-; . 
side the scope df any of the international instrumeiiis regulating ' . 
operations against commerce in time, of vjjar. The German 
' declaration, substitutes indiscriminate destruction for regulated 
capture. 

(Verniany is adopting these methods against peaceful traders 
and non-comhatant crews with the avowed object of preventing 
commodities of all kinds (including food for the civil popula- 
tion) from reaching or leaving the llritish Isles or Northern 
Franco. Her opponents are, therefore, driven to frame re- 
taliatory measures in order in their turn to prevent commodities 
of any kind from reaching or leaving (jyrmany^ These measures 
will, however, be enforced by the Dritish and J^reneb Govern- , 
merits without risk to ncutml ships or to neutral or non-com; 
batant life, and in strict observauedof the dictates of humanity. 

The lirilish and French Governments will tlierefore hold 
themselves free to dctalu and l-akc into port ships carrying 
goods of presumed enemy destination, ownersliip, or origin. 

It is not intended to ctMihscale such vessels or cargoes, unless 
they would otherwise be liable to condemnation. 

. The treatment of vessels and cargoes which have sailed before 
this date will not be affected. 

\ It is proposed in this short article to consider the nature 
.of reprisals and their justification, and then to look briefly 
at the position of neutrals. 

, Writers on International law distinguish two kind^ of re- 
prisals. There is, first, the kind of reprisals used bygone State 
’.against another State with which the former State dpes not , 

' desire to go to war, but where, nevertheless, tfierc arc griey-, , 
*Aa3aces for :wdsich' redress cannot be obtained without ; 

, ‘measure of force. Professor Westlake describes this proce- ' 

: pressure put upon one S;tate by another, with a viw . . 
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';Xo sefcii^mg a wrong/.al]eg^d to. have 'b^ 4^|| 

''^iy it or, by'.oi^ omSyi,>abj6ctS;,* , ' Such' measures' 

•t,Iie form of the pt‘ope,rty of the Statife ot/^^is 
subjects, 9r;'4v^ .qf,wj[etiice exercised against su.oh 
, .'indeed, . SO ifsf .thei State against which they are direg^!|? 

they are .exactly the same kiiiAl of acts as wotil^ 
;.ibe resold to in ,war. But, the parties do not choose 
'.ri^td themselves as belli^rcnts, and diplotnatic relations." 
;• Xfdntjkue betw'cen them'j there is po intention of making 
; But, tfe it notpd, the Power .against which such reprisals ate,'' 
directed, may retaluite. by declaring war. One illustration ' 
..hiu^ suffice. In 1908 the Dutch c.apturc!d two Venezuelan 
oOai^uard ships ia order to compel the cessation of various!; 

. grievances . when '!, diplomatic means had failed. Wheaton f 
'•aptly describes iSiich reprisals as “a kind of international 

ij iThe Other kind of reprisals are those with which this * 
.article denis, viz., reprisals in warfate. Professor Oppen-," 
!heim defines these latter as “retaliation of an il!cgltjfflabi|';': 
, b act of warfare, whether constituting an ii’ternational dp* 

! t** liiiqiloncy or hot, for the purpose of making the enemy';, 
“ Comply in fiitarc with the rules of legitimate warfare.” ?';< 
.it will at once he seen that this is an application. of: 

'falionk, or repayment of evil ' for evil. : .f; , 

:• ‘1 At the oiitsct it , is desirable to point out a distinct jonji 
*’Jpflasised by Profesfor Oppenheim, between those violationif;]’ 
'ijijff the laws of war committed by ritembers of the eoejniy j^ 
order of the belligerent, government, and simd^'/; 
';iiri^latib,uS committed by such persons withqut any 
■^'.goVeriiment. It is in the forilier citse.'that re^‘jr^3^^|; 
rasin' had, to" reprifois. ,In IHe lattet case,; .but" not' 

Oppciidieim), tWper^ti^^^ 

» litUrniUkHat Pirtllt, p. A’' : '' , ' '' ' ' 

* lAWKDce, y^ttrmtisnil Zem, ji. 
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te:ai^ir :'\,;;r ',: .,; 

^OP belligcrcint is, g«l«^ <^. violatioiis of, the rcc<^n|!^.; 
||l^wa of civilised th.e, ot holligee^j^i],^'^ 

0ut-,t6^tt'to repayment in ]^m(jl?,,..'Pfpt^t,Of course, isho'^^ 
be tried, b«|*if that is of .hovuiitaiJ, t-bere can be ootliihii^f 
y.IOT him, to do.buf to exercise,,f(^OC.'<>f l|ic same kind as that,;; 
yi^d'by Im oppoMcjit. '■■■ , . ■ ■,' ■'*'' 

■ Although; there, is practical agreenijent among juristy .that' ; 
'.tetaliation in , warfare may justify some acts of! force 
, .exercised by one belligerent against the, othec which would*, 
•.otherwise be, condemned, there Ls' no, unanimity -oh the 
question of the justiheation for sucli acts. Wheaton statiss 
.that “the, whole international code is founded upop red-' 
procity,” and Taylor, quoting this rfic/wm, adds that, therefofe,’ 
'.'if an, enemy violates the established 'usages bf war, it 'iuwyi 
;bocome, not only the right, but even the duty Of, .his 
i^advorsary to retaliate so as to, prevent fiwther excesses," 
tfaylor adds that retaliation should, consist of a ftpetitioti of ’ 
|,the same or similar acts, tind. so far , as possible, sliould be. 
i^dnflicted upon the actual wi ongdoer. 
v/V 'Tbp German jurist Luedcr, in discussing (he , subject* made 
ihe .aoniewhat extraordinary statement that the right not to 
I'aCj^ryethe laws of war exists, because, according tq, known, 
'/Bia,xims, non-fulfilment by one party deprives that paity.of 
i;^ht to claim fulfilment by the other.* Commenting o.&\ 
yii.,'ueder’5 opinion, Westlake says, "we jmust! record pur,' 
;l‘^;diSSent from the generality of the a^orljoh that a mutual', 
'liif'dWigatipn 'is dissolved, by th^ of pne party to' 

perform it. If the mutual '•obligation under wliich we all 
to, obey the law of the. laud in what concerns 

j%i(mpth'er is intended, it is certain that the lawless b(^haviolwi.;.; 

‘ . ‘ ,V ^ . 

' ' '' Cfi Oi^peiihd'iinj H, ch. yi (4). , , , • 

I vv’y 

'i y' * 4 ' , •/,>' „ ’ \ 
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*'bf ojir ncighbbnr towards, us does ndi authorise «S;'to.i.v'v 
behave kwleSsly towards him, hut only cafls for redresi^viV 
Dr. Westlake discusses the matter at some length, 
admits that Tiniversal practice and consent have allowed a'.; 
breach of the laws of war . by ooc Ijelligerent as retaliation /fr ; 
for a ^breach committed by the other belligerent, He 
farther allows that the permitted reprisal is not limited to > 
one of the same kind of law which has been broken, herein " ^ 

, differing from the opinion of the American jurist Taylor, 
'quoted above. Dr. Wesllakc reaches the conclusion that, 
the true bfisis of the right of reprisal in warfare seems to 
" be> not the impairing of any obligation, but the redressing 
"by punishment or the exaction of damages of a violated 
“obligation. ' Further, in his view, the illegalities of the 
opposing side dp not permit a .State to become free fronr the 
law’, but only gives that Stale a right to vindicate Inter- 
national law by fitting puni.shtncnl or the exaction of fitting 
remedies. * 

Whilst, *s Professor Opijenhcim says, reprisals between 
belligerents are terrible incan^ because in many cases , 
directed against inno'ccnl persons, yet it is easy to see , 
that they cannot be disj.K,‘nsed with, because without them , 
illegitimate acts of warfare would be far more common 
than , they are at present, and would lie practically ip- ,• 
capable of prevention. Every member of the enemy.,, 
forces is cognisant of the fact that if he or his fellows 
violate the rules of warfare, reprisals may be exacted, and' V ; 
this knowledge undoubtedly acts as a deterrent where;;, V. 
nothing else would. , ; : 

, Taylor,* from whom we have already quoted, gives Some , ; 
interesting historical instances of retaliation in warfare, be- ■ 
ginning with the examples of Alexander, who told DariuS 
that if he continued to wage war without quarter he'-f;, 
would himself be refust'd quarter, and of Scipio, wlid told ■ 
the Spanish princes that they themselves, and not 
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, . would be held responsible for their acts, , Agairt, oesr; 

’ traction of Carthage by the Romans may be considered as 
t"' ‘an act of retaliation for the injury done to the ,Rb|nAn ; 

ambassadors ; and the execution of the Athenian prisoners, 

. , by Ly.sa«dcr because of Athenian cruelties may be placed in 
the same category. Coming down to more recent times, it‘, ' 

' may be recalled tiiat in the American Civil War General ' 

Early burnt^ Chanibersburg by way of retaliation for the ' ’ 
destruction of property in the Virginia valley. Again, 
when, in the course of that terrible conflidt, the Unioti ■ 
Government lil)erated the Sonthern slaves ' and enrolled 


them in the ariny,^ the Confederates declared that they 
would treat such combatants .as runaway slaves, and grant 
them no (luarler. President Lincoln answered that if they 
acted in this way he would execute Confedgrhtc prisoners in 
retaliation.’ Taylot condemns as uhjustifiable the sacking 
and bnrningof the Chinese Emperor’s Palace in i860 in retalia- . 
lion for Chinese cruelty to Europetiiis. ® One further instance 
— quoted by Oppenheim'’ — is that during the Franco-German 
War the I'rench had captured forty German merch.int- 
men and rn.ide their captains and crews prisoners of w'ar. 
Bisinaick demanded their liberation, and w'hen France de- 
clined to accede to his demand, ordered by way of reprisal 
forty French private individuals to be arrested and detained, 
as prisoners of war, Bismarck was here undoubtedly wrong, 
as at that time there was no breach of the laws of war in 
' France’s act in detaining the seamen, so thiit no c^ for 
reprisals had been made out. The case is useful, however, ' 

. as illustrating Germany’s recognition of the legitimacy of , 
reprisals in warfare. ‘ V - 

The matter of reprisals has not been dealt with by any pf, - ) ' 
the great law-making conventions, held at'the Hague and^^V, 
.elsewhere, althotfgh the matter would seem to full within tho' , . 

■ declaration of the Hague Conference of 1907, that “ in ca^„- 


>. /itlen>a<uNai Anw, p. 489 . *. JNi/„ !'• 490- " Vo!. II, p. joS, ■ ’ 
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i^iud«3 i|tegu}ations , ^jppuJa'Udios ;aj^| 

xdpiMb''^^ protec;tibn'of,;*ind rale 
,'.i^tpijncipl«' 'bf tW,;,Uiw.pf Nations,, as they result 
'(^‘ usages G^biish^ hetwepn civilised nations, front the 
’ “ pf liunianify; and. the' reqiiiremehb of the public ,coil^;j 
’'I'Vgcienffee."'^''' > i. i 

' >' I >iir t'/"' ' 

Vln.('the,‘M^ual of the Law's of War adopted by tl^',. 
*'*^'*‘*“ 'pf liiternalional Law, Article (86) provides: ‘‘fri''! 






't^Pgrave cases in which reprisals become an imperative 
•;'*Mi^^ssi{y, their nature and scope roust never exceed theV 
^^iiieasare of the infraction of the laws of war comthitted 


“.h^ the enemy.” 

It' will readily be admitted that the right to resort to such 
• retalwtory naans as reprisals is one which needs to be. 

, dxercised by thf injured belligerent with the greatest care. 
Very full and careful ftnquiiies ought to be made, and, tlie 
.law 'of war whidi, it is alleged, has been broken should be 
bne, which has been fully recognised as binding on the 
belligerents* The need for great caution in exercising this , 
i.'right is apparent when it is considered that the victims of 
reprisals will in almost all cases he not the actual perpetra*,; 

, tors' offthe breach but innocent persons, such as prisoners pf*. 
war^ detained in the power of the side resorting to reprisals. 

Oiie further point demands notice, and that is, that whilst’ .; 
reprisals in time of peace are admissible only in the case of 
.actual international delinquencies, reprisals in warfare alb;' 
j^miissible for every kind of illegitimate act of warfare," 
[whether an international driinquency or not, , J; 

Mr. iSalfpur has written a defence of the Allies’ repris:dif'> 

: ^'' lbe;’,bl&ckade of Gerihany, and in the course^ of Ibill' 
', remarks .he urges that the .Allies’, adion is justified' by;. 
Geflnany’s ■'breach of International law in torpeidoing .any,; 
merchant ship believed to bo British without , regard, , t,b\ 
j life to oxvitership pf cargo and 'without any pretence of '4'',^ 

' ' t OciDvenl^'U,'iiw^e«niii|g Uk Lciw* iiad'dqiatoiiis d Vitf.m 'tysfj/, 



’ wK^iiuaAtsi iiti w^A«e,„ , 

p' Uj^ iowstigation. In tejjly tx> tlw attitude asstttped 1»y , 
;h $ome writi'rs ($ttch aa Dr. Westlake, quoted abov0), thij ' 
crime of one party does pot justify the other parliy 
^ia yioiating the law of nations, Mr. Balfour jcminds 
“readers that intemational morality is a different thing from 
i ’International law, and can only bp binding if observed by 
both parties, i.e., can only be binding if there is reciprocity.' 
Finally, Mr. .Balfour laj's stress upon the mildness of the 
measures adopted by the Allies, and this will readily be 
admitted |f we compare such methods with the acts of the 
Germans in the Fianco-German War, when they frequently 
burnt undefended villages by way of lepiisal, or even with 
the acts of Loid Roberts in the South African War, when 
he burnt farmhouses fru the same end. 

On the question of the legality of icprisals In warfrre, 
therefore, we may conclude: (i) they have been recognised 
through all the ages as a means of seruring legitimate 
warfare; (i) they ought not to eSceed in severity the evil 
sought to bo rcdiessed ; (.5) w'liile it is eminently desirable 
that the persons to suffer froAi reprisals should be the 
actual wrongdoers, jtt this is not a gud non, and 
innocent persons may bo made the victims. • 

In conclusion, let us glance for a few moments at the 
position of neutral oounlihs. To what extent must th«^' 
submit to the measures of retaliation adopted by Great 
Britain and hci Allies against Gerraanj ? Although A. 
may have the right as between himself and B. to vindi* 
cate a right which B. has violated and to punish B. for 
jmch violation, yet it will at once be conceded that if A. 
'by his action towards B. injures C., C. has a go&d ground 
of complaint. As between the belligetonts themselves, the 
necessity for reprisals is the justification fof the resort to , 
them, and no one who has read the Declaration made by 
Great Britain on March ist and communicated to neutrals 

> (y. Wbeittw’s opwUm <jU 9 tei] s1»v«. 
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,, (set out above), and the Rbply of Sir Edward Grey ib 
• United States Ambassador on March isth^iin which tW'*;; 
various yiolatioOs by Germany of the laws of civilised 
fare are sUHitnarisod), will deny that Great Britain and hej^^j il 
Allies have had ample rcastins for the policy of RepriSadsj|^ 
upon whmh they have embarked. 

Granted, then, that the necessity for reprisals is the' i ■ 
justification for the resort to them, it is desirable to jKjiht 
■ out that by such measures innocent neutrals must not be ,' ,., 
''ittj:Ured, Neutral countries must, of course, submit cheer*, 
fully to many inconveniences during a groat war, but, ,as 
pointed out by the United States Government, in their 
Note to Great Britain of April and, while the changed 
conditions of naval warfare are recognised, it should still 
be possible to fonfoim to the syiirit of the rules of warfare, 
and, further, that if Serious interruptions of i\eulral trade 
occurs, the British Government is c-itpected to make full 
reparation for any violations of neutial rights. This will,,: 


doubtle.<s be done. 


W. E. Wli,KlKSON. 


ft 


V.-GLEANING.S FROM OLD SCOTS LAW. ' i;', 

; ' . 

I, — The Law oi- Deatu-hed. 

F rom a very early date dowm to the year 1871 one of 
the most curious features of the Scottish legal system.? .,, . 
was the existence of what was technically called the Law of ;.. ,. 
|>eath-bed. This was the right -possessed by the heir to hjfiVeiy,: 
set aside ‘any gratuitous disposition to his detriment by hW’i' 
ancestor if the deed whereby this was effected was ekefcuted .v 
during the illness of which the grantor , died, unless, indce,di ■ 
after its execution the grantor performed doe or other of two ..j :' ' 
acts which, were held to imply convalescence. A deed setv'ti'i 
aside under., this doctruje was said to be reduced ex 
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vV fern , ' Whetner the real nndiSrlying motive of ita'Iptco^uctJoai 
. .. was to secure the tranquillity of the ancestor’s last 'l^oiirsj" ■ 

^ ' or whether it was solely to protect the mteresits of the heitc 
y 'it-law, or whether both reasons rriay have operated, has b^, 
much discussed; but, wliatev'er the raison d'etre of the docr ' i ;. 
' trine, it was the heir, or those claiming under him, who in , 
fact challenged the deeds of the ancestor which were ex^ 
coted when the latter was hot in “ liege poustie,” as the ' 

, phrase ran, this being a corruption of legithm poiestas. The ■ 
odd thing about the working of the liw of de*£^th-bed was ,• 
that till 1696 no evidence of convalescence was receivable 
except attendance, unsupported, at either kirk or market. 
The grantor might have exhibited indubitable signs of 
physical strength, but it would be of no avail to save the 
deed, in the absence of proof that he had done ane or other 
of the two things mentioned — attended kirk or market — , 
these l)ciiig the tw’O places of public lesort in each locality 
where there were likely to be witnesses who could testify as 
to each person’s appearance and conduct. 

I The phrase “at kirk pr market” was one in common 
u.se in Scotland of a by-gone day, as appears from some 
V of Burns’s poems and songs. Attendance at kirk or mar- 
ket being for this purpose the sole evidence of health, 
it naturally became in each instance the desire of the 
grantor of the deed, or rather of those who had persuaded 
' him to its execution and who would benefit by its provisions, 
to see that he attended one or other of these places of resort 
in order to validate the deed ; and frequent attempts w'erc 
made to .satisfy the requirements of the law on this 
.' .bead by getting him to attend kirk or market when no ■ 
.'. one was about, and when, therefore, no means of checking • 
the accuracy of the allegation of attendance were at handv , ; 
‘‘ In order to prevent any such merely formal compliance with ,' 
the letter of the law and disregard of its spirit, the judges ., 
ifof, .the Court of Session promulgated, in 1692, an Act of . 





■.^SS^fejat,' fj#,,’'^''(Qi^;‘af 'Ciburt, in. the^e. twnisi,‘t^^|!^ 
■jf^^ds'cl <J(»uTCiI,fn^''Seki,bn. taking to tih^t serious'i^j!^ 
derntoy law of death-bed, secunn^ 

inheritelacb aliienate at that timb, jnay hap^J 

to ^ iEni|stf^; ^4 evacuate (sic) if their coming, to cha,^| 
W ffli^cate 16^ not'done in such a solemn mannerj as m,a;i^ 
Hiv^ sojctiO leyidebcie of their convalescence, witbput suppprt^si 
'jdjpA'-oi'jKStraining of nature; And seeing some, may t;hir(l|: 
:sitP^»ent, if parties, after sabscriving such dispositions^.’ 
jpb^e tp the church at any time, and make a turn or two- 
thcKio, though there were «o congregation at the 
Aitia likewise, if they make any merchandize privily in a' 
shop or cramc,. or come to. the mercat-place, when there is 
'no publick mcrpalte ; and all this performed before their own 
pickt out witnijsses, brought along by the party in who^ 
favours the disposition* is made, that the stale and condition ' 
of his health or sickness may be as Utile under the view an^ . 
consideration of other irfdifferent persons as can be; thb'; 
occasion of which mistake might have been, that formerly’ 
tfeore were publick prayerS, , mosning and '’.veiling, in the 


ohuibh in many places, to which those who apprehendej^!; 
'any'cdntr,ovcrsio might arise upon the validity of their dis?''. 
potions, were accustomed to come at the time of prayer 
and, some thought they tnight pome to the church, tlioU^o ’ 
there were no publick. meeting thereat, since those public^,' 
prayeris were not accustomed, and to take instruments of 
.appearing there; For remede whereof, the 1,1^, W* 
^dgctike they will not sustain, any such parties going . 
bidtfoh .»nd mercate,. where it is proven that,ho 
,lw^c.'his!subscriying of the disposition' quarrelled, 
in'hcio, unless it bo performed 'in the daytiinc,,arid 
ppoplb .are. gathered together in . the church p't;' chatf^M 
yard fot ','^y meeting, civil'_ 'or ,^etd«»i^ciki,|’d^ 

when ..peppjfe sde 'gathered, together , ’'in ,tbd..rii;ietcat'frp}p^ 
for. p'ol:die](''.n^^ate,.' .'Apd furtbet; 'declaii<et,' ,'^heii^j[j^ 





R, ia^ take)^i .for 

tlo"’ expressly. bearj'’,tilisiV''jt was^ t'ijteh.' 

^rtiiitece, anii ' view of the .people ^athwed tbgej:'l!i;^fc‘,,ei 
llifespesald,' oitherways the Lords will hive no reij^ard ',;,1^'/ 
said instrument." ■ ,' , ■; .i 

as distinguished from , mere private, attendance' 
;!it kirk or market' was thus formally made essential, But,.: 
I'imore was rennired ; the attendance, must have been nn- 
^supported, and it wius upon this point that in a number 
ibf.cajses interesting questions arose. In the X-aifd of. Lm 
V. Carienf in 1685, the deceased whose deed was imputed 
the ground of death-bed had gone to church in bis , 
coach accompanied by his wife, hut some witnesses thought ] 
.tlicy detected her supporting him. It further appeared that 
• before setting out for church he had taken»a, glass of sack' 
as a. cordial. Four days after having attended church, he 
.went in a coach to a shop where he bought sonie golf 
ibtdls — apparently he had been a keen golfer^but on, this 
•"Occasion the evidence was clear that he had 'been sup- 
. jpibrt^. Those maintainiug the.’vididity. of the deed were 
t^hixs forced to rely on the attendance at church, , Whether 
(^'jh'is wife had supported him or not was, of course, a' quesi 
j^OJj of fact, but in reference to the allegation that, before 
^%etting out for church, he had taken a glass. of sack, it was 
il^swercd, and surely with some reasou, that “the taking 
,'5pf a glass of sack was proper enough to the party at his ' 
J^^iiig abroad to hear a long sermon though,, he had not 
sick.” In the result the Court found that the deed 
^ad hden. executed on dcath-hed,, and must .therefore be; 
l^wakide, their Lordships adding, that the exercising.. • 
health and strength ifor validatjhg rights, by th^/..' 
^p.' 'of /coaches, Mdans, or IciidiBg, ladies,’ are used butl.'„' 
^•'/ilipds to cover ■iveakneas,. land subject to a suspicippi'/.^ 
.ratihnal for the, pa^ io prevent, ' had, he 'bee^y 


. JDMm^ 331a' 





CtEAIjmCfS FROM ■old' SCOTS LAW. ■ ' 

• ■ One^of the iijost interesliing of the numerous cases oil 
: ■( this snhject was that of Credilon v/ Lord Bahneritio y., .',:; 
'/Lady Cmpar^ decided in 1671, and referred to with soittef ';'' 
additional details in Riddell's Scottish Pemiges, Vol. . 
pp., 85 et s«j. As illustrating not only the operation pf>,, 

, the rule of law with which we are concerned, but likewise! 
providing a curious story of the machinations of a young 
and ambitious wife to secure her own cuds, the facts may ,, 
be stated somewhat full)-. It appears that Lord Coiipar, the 
j hunger son of the first Loid Balmerino, and the gotlson of 
Jambs VI, when approaching eighty, “had the misfortune,” aS' 

;■ t'ne person who drew the pleadings cynically put it, to marry, , 
a young wife e.lio in due time inveigled him to execute a 
conveyance of his honours and estates upon an Exchequer 
resignation in favour of herself, “and any whom she should 
please to marry." It was a neat scheme, hut, unfortunately 
for its success, Lord Coupar was labouring under a mortal 
malady at the time lie executed the deed. As it was fore- 
seen that it would in all probability be challenged on the 
ground of death-bed, Lady' Coupar, in order *0 counteract 
this, resolved that her husband should attend tlie kirk, and, 

. to make assurance doubly sure, market as well. On the 
: Thursday following the execution of the deed the aged ,, 
'iiobJeman was at Coupar Angus market, and on, the next,' ., 
Sunday he was at the parish church. Very shortly after- 
wards he departed this life. A suit was at once instituted ; 
by Lord Balmerino, the next heir, in the name of his y 
creditors,, to have the deed reduced ex cajnte IccH, and in '':l 
that action it was admitted that Lord Coupar had, in fact, ; -, 
attended bbth kirk and market, but it was said that on 
occasion he was .supported “ under the oxter or by 
elbow,” and it ^as further alleged that when at thd kirk hq j,>; 
sat in a pew near the, door, being unable to reach his ovm,;',‘s' 
, “ and the whole people who beheld him looked on him asa '^' 

, ^ Mmm's DkHMoty, ' ■! ,,, *,'■«, 
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man.*’ It^was further sdid that ou h»a retarti firqtn the , 
■ Iri^^rticc “ he was not only supported, but haying sweartred 
, wid foundered, he wds carried into his house , in an arined 
.,.',jifhair> when he had almost expyred had not brandy and 
; , Icannell wine revived bis spirits, Which was poured in at his 
!' niouth, his teeth being holden open with a knyfe." Lady 
’ ,'Coupar W'as foi'ccd to admit that her husband had been 
. supported to and from the church, but she explained that 
this was owing, not to weakness on his part, but to the 
accidental stonniness of the day, which, she dedlared, was 
' so violent as to break the kirk bell. A bad day certainly to 
choose for taking an ,oI<l man to church ! She also en- 
deavoured to prove aliunde that the deceased had quite 
recovered from his illness, but to no purpose; on the 
evidence the Court was satisfied that Lord t!oup.ir had not 


attended either kirk or maiket unsuppbrted since the execu- 


tion of the deed, and tlierefore tliat it must be set aside. 


, Having won his action, wc are tdld that Lord Balmerino 
greatly commended “ the excellent law of death-bed which 
has been the means of pseser\'fng many ancient families 
' undestroyit, for otherways sick persons would still be a prey 
to their wyves, or utheris about them." • 

, In 1O96 a statutory change was made in the law. Till 
then a deed executed in illness was always exposed to 
, challenge howcA-er long, the grantor survived its execution, 
unless, of course, he had attended kirk ot market. This not 
.being considered satisfactory, the Statute of ifigfi enacted 
thRt “it shall be a sufficient exception to exclude the reason 
", of death-bed as to all bonds, dispositions, contracts, or other ,, 
ii'.-jwhts that shall be hereafter made and granted by any 
(v, Iverson after the contracting of sickness that the person 
'lived for the space of tbreescorO days afteV the making ' " 
granting of the said deeds, albeit during that time they, 
not go to kirk or rharket.” ‘'From 1696, therefore, » 
by a person not in liege poustie could not fee'" • 



■i^|flijcfes|fully dhaltelij^ n;h^ either attended 
' i'uiisiupported, ,.pr .'liyeij |for sixty d^ys, after ifile , date :piF 
:^deed.' \';6^e ’'w Vcas« on tjie statute as 
. "ponsputatfon c^ the sixty days, and it iyas decid^ in 
, .y. Mei^eer^ in, I7S3 that the sixty days meant comphi^’ 
, . dayi' l[n that case, a deed was set aside ex caj^iie.^Mi^ 
vyhere the grantor survived its execution fifty-nine days and! 
; ' three hours— a hard case, doubtless, but the language diF. 
: the Act had, not been satisfied. 

.^1" . Till comparatively recent times the law of death-bed, far 
epoountering adverse judicial criticism, was frequently 
' the subject of high commendation. Thus, in Cranford v.' 
C«dts,® Lord Loughborough spoke of it as a part of the 
anqient law of Scotland, “which I have alwaj-s looked up' 
.to as of great ejfCellence, and I have read cases where it was 
treated with great resptect by Lord Hardwicke." Similarly, 
■in Mackay v. Davidson,^ Lord Brougham referred to the 
■ rule as “so wholesome and so judicious.” ^omewhat later, 
however, doubts began to be entertained about the ex- 
pediency of protecting with' such ccxtiaordinary jealousy the 
supposed rights of a man’s heir, and of the wisdom of ' 
'jnaihtaaning the arbitrary rules as to ■w'hsc con.stituted evi|. 
dence of convalescence : indeed. Lord Hatherley, speaking, 
if is true, in his legislative and not in his judicial capacity,, 
iiiwent M far as to say that' tlie law; of death-bed was “a ; 
jumble of archaic observances, characteristic of a somewhat'i 
'b^barous age, in order to, sai^'e judge and jury the trouble,^ 
'■"bf .deciding by evidence, on a man’s state of mind.” In 'thfei- 
ftd.tiass pf lime the Legislature intervened, and by an Acl l 
,.'6f 1871,* vhich, after reciting that “it is expedient' .to; 
■'.'abolish all challenges and. reductioni in Scotfeutd 
luii,** proce^eB to enact that “ 'no deed, tdsttupjent,! ,<jiri! 
■wiitihg made by any person who shall die after tbelpaasn^ 
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;,'i';;6f this Act shall be liable to challenge tw' rcdactionjw'ii!f?;>»#e;^” 
The passing awa.y of the old law was hot tinattehded . 
by circumstances partaking of the nature of come^ji',' a^d, ■ ' 
’ bringing into prominent relief our curiously haphazard Piarlia* 

’ ; mentary methods. It iuiving been deckled to abolish the • 
, lav\' in question, a Kill was introduced into the n<ji«!c of ■ 
' Commons for this purpose, and at the same lime it was ' 

, proposed to effect certain other amendments in the Scottish 
law of heiitable property. As introduced, the measure 
consisted of only two clauses, the first aliolisKing the law 
of death-bed, and the second abolishing the distinction be- 
tween “ fees of conquest .iiid fees of heritage " ; and it bore 
the title “ Fees of Conquest &c. Abolition (Scotland) 
Bill,” To the average Member th's conveyed absolutely . 
nothing, so a few of them set out to ascertain what “fees, 
of conquest” might he, and why, \vliatevcr they were, it 
was sought to abolish tliom. While engaged in this praise- 
worthy search for information, the l)art of the Bill relating to 
fees of conquest was suddenly dropped, tlje title •changed to 
“A Bill to Abolish Kcductwns ex’ capHc Iced in Scotland”—: , 
which was, if possible, more obscure than cver~niid before 
■ Members knew what was happening, the mcrusure came on 
. in the small hours of the morning and went through. 

■' 'When too laic, some Members discovered what had hap- 
pened, and vigorously protested against the juggling that 
had' taken place with, and the obscurity bf, the title, and 
the way in which the Bill had been rushed through the 
' . House. To emphasise his dissatisfaction, one Member ■; 
actually brought in a Bill to suspend the operation of the , . 
.'hurriedly-passed measure, and. on this a long <16batc took 


, ! place, in which Mr. Gladstone intervened, when it was 
"generally conceded that something was indeed wrong in our 


^^''.legislative' machinery w'hen such an extraordinarj’ thing ,!’■ 
,,v.Wa8 permitted to occur, but, of course, nothing ^as dope/ 
V/il' debate in lliiusat^tor Augutii xj and 1871. , ' , 


20 ./ ' 
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Thus, as all thought, the spectre of the old law of death- ' „ , 
bed WHS finally laid. But. to the surprise of most people, ifr. ' 
was seriously argued in 1890 in Hay v. Couth' Trustees'' that , 
the Act of 1871 had only abolished the law of death-bed as 
to “deeds, instruments or writings,’' and tliat tlie old rule ■ 
still i^rcvailed which jirevented a father jircjndicially affect- 
ing the legitim of bis children by delivery of cash on his 
death-bed. It was untifcessuiy in the particular case to 
decide the point, so it remains, as stated in the head-note, 
an intcre.sting “Query.” Henderson. 

^ jS Retti'o 244, 


VI.— JUDICIAL .STATISTICS, ENGLAND AND 
WALES, 191J. 

Part L— Oriminal Statistics.^ 

I T is perhaps a matter of regret that the collLciioii and 
compilation of the judicuil Statislirr for cacli year 
is such a lengthy operation that their pnhiication is neces- 
sarily postponed for a period of twelve mouths, by which 
time many of the incidents which occurred in the year to 
which they relate, and might afford some clue to fluctuations 
in the figures, have been forgotten. This is not likely to be 
the case when the figures for 1914 come to be considered: 
the decrease in the amount of crime in the country which . 
has been occasioned by the improved conditions of employ- 
ment, &c., resulting from the outbreak of war, should \>e 
striking if the statements which have already been made 
on the subject, prove to bn justified. But it is just because 
of the exceptional interest which may be expected to attach 
to the Criminal Statistics published next year that those - 

^ JttMda! and ipij. Part J.— Criminal StatistScsi ’ v , 

: Wy^nan & Sonsi. , 
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,, ,:at present undkr review may seem comparatively colburless,' 
' i-ahj even a brief analysis of theiii may be received with 
indifference. 

It must be admitted at once that the Statistics for 19TJ 
do not contain any very striking features. They are divided 
as usual into the Comparative Tables, the fir<t five of which 
cover the last 20 years and are simimarised. in the sixth ; 
and the Annual Tables, to which, however, a new one has 
been added (No. XXXIa) containing the results of an 
inquiry regarding tlie number of deaths from burns caused 
by the ignition of flannelette and other clothing. This 
latter Tal)lc will be Of more interest whcji it is possible to 
compare the figures it contains with those whicli will be 
available, presumably, next year; but it may perlhaps be 
noted here that out of a total niimber oT 36,801 deaths 
investigated by coroners’ juries, 1,-131 were caused by 
burns, the number of fatal accidents to females being 
nearly double that in the case of males— 9^8 and 483 
respectively. The number of <leaths occurring among 
, children under five years* of age was 619, the proportion 
of males and females being rnoie nearly equal ; but among 
persons over five years of age the proportion of females 
who died from burns is naturally much greater in all cases 
where clothing was ignited, and it docs not appear that 
flannelette clothing is as dangerous in this respect as ate 
other materials. The remaining Tables compiled from the 
coroners’ returns do not call for particular notice, the 
figures being nearly the same in most cases as those for 
the previous year. And the Tables are not, of course, 
entirely criminal, since the chief object of the coroners’ 

, jury is to determine wdiether death is or, is not clue to 
/ a criminal act, and criminal proceedings only follow in 
. the event of a verdict being found against some person 
,; :or persons upon whom it may bo possible to fix the, 
itesponsibility. 
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, We <nay,, then^ore, turn at once to ttic jTables dealia^f. ' 
with, crime in thb .sitrict sense, taking first the Compara»^f; 
iive Tables of Indictable Offences (Tables A, li and A 3 )u;; 
The figures for these offences show an improvement 
the previous year, the number of persons tried at AssJZes>', 
Quartfr Sessions and summarily having decreased from 
67,330 to 63,a6c). These returns are generally agreed to 
’ be, the most reliable general criterion of the amount of 
, criminality in the country, and they are usually supported 
by the returns of the number of crimes known to the 
police (Table D). whicli have decreased in the total by 
nearly the same amount (ior.907 to 97,(03)- ^radically 
^h<; whole of this decicase of 4.261 in the mimbcr of persons 
tried for in.lictable offences comes in the class of offences 


against property without violence (Class III); and within 
that class ag€ain the fall is almost cntiicly due to the smaller 
number of simple larcenies, which have ilecreased by 4,193 
(from 46,923 to 42,730) and stand at a lower figure than in , 
any year smee 1906, with the exception of 1911, when they 
were 42,325- Th(jse numbers 'may still seem somewhat, 
, high, but if the increase in po])uI;ition is taken into con- 
rideration, the improvement is more marked than would, 
appeal at first sight, the proportion of larcenies per 100,000' 
of the population having decreased from i4S’4i to I3S'85. 

■ Most of the. other offences in the same class (/.c., frauds; 

receiving and larcenies <'thcr than minor larcenies) have 
' .remained practically stationar}', the only ones that show' a , 
. movement of more than 20 in either direction being larceny 
t ' by ^rvauts (3,707 to 3,996) and embcrzlernent (1,429 to 
' ,1,472) on the one hand; and on the other, larceny of horsey; 

• and cattle ,(242' to 206), obtaining money by false pretences 
(2,375 to 2,149) and larceny from the peison (1,685 *»5*7)4 

, The latter offence, — pocket-picking— has been steadily de- i 
•, creasing, and as its .successful accomplishment nee^s'i 
; , Some experience, and dexterity, as well as the help of 
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t|*accoijnplice, itjs ri^k unjustifiable tQ iiifk thjit tlje nt^bei^el:'' 
'f.‘^OTe,ot less habitual criminals who obtain their, Hving,»ih this 
has declined and that their place is' being takeh' bj^ the 
'''bmateurwho knows his limitations and confines his attention, !; 
,; to the easier exploit of shopbreaking. In the other main'!; 
' classes the fluctuations arc small, in proportion to tjje sixo,.,' 
\,of their totals which are also comparativeljt restricted, since 
together they only form 14 per cent, of the number of ' 
indictable offences. They include niok of ihp more serious , 
crimes, however, and therefore deserve some notice. 

Offences aj'.ainst the person (Cl.iss I) have advanced again, 
as they have done avory year since 1909, the chief increases 
being contiilmted by indecent assaults on females (915 to 
996) and procuration (15 to yj) : ami both the figures for 
, this year anti the total for the class (3,3iG)«are higher than 
they have ever been before. Of those charged with assault, 
only 521 were actually convicted .and sentenced to imprison* 
inent, the remainder being acquifted, discharged on recrig- 
, liizanccs, or nthorvvise disj)o.sed of : and it i.s periiaps worth 
noting that less than luilfsof those sentenced received more 
than three months. Of the persons charged w'ith proedm- 
r tion, 55 W(Te convicted and sentenced to impii.sonmedt, just 
one-half of them receiving more than a >oar; and it will 
he satisfactor}' to many persons to find that, in .addition, ly 
‘ of them weie ordered to be flogged. 

. , Offences against property with violence (Class II) are 
^practically stationary, the slight movement being in the right 
,* direction. Shopbreaking, the largest item, has again in- 


. ./creased beyond the figure for last year, which was itself ' 
■jjf’ift' record, and now stands at i,S86. , It is, however, almost, i ;; 
' ■jijrxactly counterbalanced by a fall from 668 to 579 in the,, 
f rftumber of persons charged with burglary (an offence which, „"i 
lifilec pocket-picking, i.*! more for the c.xpcrt than the aniateu*),;; :/ 
g,')5^d,the rest of the reduction in the total is accounted Ipr 
l^iliidecrease in the charges of housebreaking from 9C4.tb;;'885,:/,' 
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It is interesting to compare the figures for these three ' 
offences with the corresponding police returns. It appears ; ' 
that the number of reported cases of shopbreaking (4,260) 
and of burglary (1,501) have diminished slightly, the ■ 
reduction being 263 for the two taken together; and that . ’ 
the reports of housebreaking (5,195) have grown by 274. 

It seems, therefore, that the increase in the number of 
persons charged with shopbreaking has occurred in spite of 
a diminution in the number of cases reported, while with 
housebreaking it is exactly the reverse. To the lay mind 
the three offences do not run very different from one another, 
burglary being housebreaking by night and shopbi caking 
only distinguishable by the type of building entered. Too 
imich stress inust, tlierofore. not be laid on the variations in 
the figures, \vh|fli in the case of the two former are not 
very marked. lJul as regards shopbreaking, the sadd<m 
rise in the cases reported, which occurred in aj^pears to 
have been definitely chcclfrd, the numbers having decreased 
continuously since that date, and it is permissible to con- 
clude that this is due to increascid vigilance on the part of 
the police, wJio have succeeded in bringing a larger propor- 
tion of offenders of lliis class to book. 

Class IV, malicious injuries to property, and Class V, 
offences against the currency, have decreased a little, both 
as regards the number of cases reported and of the per- 
sons tried; and ‘the figures for Class VI, containing the’ 
remaining indictable offences, not previously included, show 
a small rise. None of these figures, however, call for special . 
comment, and we may therefore pass on to consider the 
non-indictkble offences contained in Table C. 

The total of these offences sIjows an increase over that' 
of 1912 and represents an addition of 17,1 5X, the totals 
for the two years being 663,139 and 680,290. The increase, 
however, is not so great as between 1911 and 1912, when ; 
it was 27,994. The advance shown in the latest total is,,’/ 
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chiefly due ip offences against the Intoxicating *Liqu6r, > ' 
Highways, and Education Acts, against Police Regula- ' 
tions, and against the provisions of the law as to Sunday 
Trading and Gaming. Of these offences, drunkenness, both ' 

, simple and with aggravations, forms by far the largest 
item, and the number of persons tried has risep from 
nearly 198,000 to over 204,000. On the other hand, there 
is a decreas(i in llic number of persons charged with 
sleeping out, from 8,338 to 7,131, the latter being the 
lowest figure reached for this offence since 1900. Most 
of tliose oflences, though technically criminal, may be de- 
scribed as non-ciiniinal in character, and the figures for 
strictly criininal offences may therefore be regarded as 
more or less stationary. 

We must now return to the indictalde offences and ex- 
amine the number of ])ersons who came before the various 
Courts, the result of the proceedings and the nature of the 
sentence passed. * 

Th(! total number for liial at Assi;?es and ijuarter Sessions 
was 12,509 (4,055 at Assijes and 8,454 ai Quarter Sessions), 
and of the total 1,305 wore women. I'lujre were also two 
cases for trial in the King s Bench Division of thft High 
Court. In 227 cases the defendants were not actually tried, 
19} being discharged because the. Grand Jury did not find 
a true bill, and 4 because the prosecution was not pro- 
ceeded with ; while 29 were found insanb ou arraignment 
and ordered to be detained during His Majesty’s pleasure. 

It may be noted, in passing, that 8 of the latter were 
charged with murder or attempted murder, 2 with arson, 
and 2 with attempted suicide. Of the persons actually 
tried, 2,089 were acquitted, 10,165 were convicted and 
sentenced, and in 30 cases a special verdict of ‘'guilty ' 
but insane’' was returned by the jury under tlic Trial of 
Lunatics Act 1883: 22 of the latter were charged with 
murder or attempted murder. 



As r^ards the sentences imposed, 6,<)Of> repeived varyihg ^ ' 
; , terms of imprisonment .and 829 penal servitude, the most 
■ usual terms beittg 3 years (534 cases) and 5 years (162 cases); V]' 
, .oijly 17 were awarded sentences of ro years or more. 
addition to those' convicted on indictment, 614 persons came fj; 
. before jlhe Courts of Quarter Sessions for sentence, having/;, 
bpen convicted of bein" incorrigible rogues by Courts of 
'/'Summary Jurisdiction, under sect. 10 of the 'Vagrancy Act 
; 579 of them were sentenced to impiisonmcnt. 24 were 
, discharged on rccogni;!anccs with or without the making of ■ 
'.;a probation order, 10 were discharged absolutely, the period 
. t^y had been in prison awaiting k'ntciice being considered , 
'Stuficient, and one was certified insane and sent to an 
ai^lnm. 

Turning 10 Tabie XLII for a moment, it will bo seen, 
that 6 y of the persons sentenced to jHiial servitude were 
alw convicte<i of being habitual criminals and received , 
term.s of preventive detention in adtlition: Init only 15 of; 
;tliem received more than the ininimnm sentences under 
the Prevention of Crime Act i».)oS, viz., 3 years’ penal 
. servitude to be followed by 5 years’ preventive detention. . 
^...This is' no doubt due to the fact that a sentence nominally 
".6'f ,8 years seems a heavy one, even for a prisoner who 
. ..has been found by a jury' to he of persistently criminal : ' 


> 'habits, and there is a natural tendency to overlook the con* ;• 
-'sidcrations tJiat only three-quarters of the term of penal • 
v'SOTvitude need be completed if the prisoner is well-behaved 
an 4 earns full remission, and that the Home Secretary may 
at any time discharge him on licence while undergoing .. .IV 
, detention, if satisHcd that there is a reasonable probability 
that he will abstain from crime. The Act of igo8 was,;i',;f:, 
designed to afford the public protection, if necessary for,;>|/^j: 
a prolonged period, from meu who have adoptecl crime as’,y^' 
their mode of life, but it also makes it possible for, thp.^/^ 
■’ criminal who shojvs aii intention tp refbtm to obtain hjiS.v^f' 
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l^^wase on ’Hcjsnce.'at a coiaparatively early dat^','' 
;^^^||bances of obtaining his release are the same, vyhetfaer his ' 
:;^t|issatcnce of detention is lo years or 5, provided he shdws ’ ! 
■'itit^iinself worthy of lenient treatment; but if he does not; 

' jjihow any intention of giving up bis criminal habits, it seems . v 
' clearly desirable that he should lie prevented from preying . 
; Upon the ])nblic for as long a perifid as the law allows. Up 
' to, the end of 1913 licences had been granted only to 7 
habitual criminals (i in 1912 and 6 in 1913), and two of , 
' these licences were subsequently revoked. ‘These figures 
' ,are too small to he of any real assistance in determining 
the period of detention which is required by the average 
habitual criminal to reform, but until fuller data are 
available it would .seem reasonable lo regulate the sentences , 
mainly from a preventive point of view, sinpc the prospects 
of criminals who show a genuine desire to make a fresh 
, start on the piith.s of honesty would not be in any way , 
■prejudiced thereby. 

To resume the examination of the proceedings in the 
various Courts, the number of persons convicted on indict- 
ment wlio applied to the Court of Criminal .Appeal for leave 
to appeal against conviction or sentence or both was 60b, 

. but leave was granted only in in cases. There were also ' 

' 146 other appeal.s for hearing, of which 33 were on grounds 
involving questions of law, 7 with certificate of the judge 
'• jtt trial, and 6 against sentences of prev'entive detention. • 

■, ’In only 79 cases w’as the original conviction or sentence 
. quashed, and only 31 of the appellants w'ere coniplctcly 
,;,"j,saccessful and secured their release. In addition, one case 
referred to the Court by the Home Secretdry on thd, . 
jlflijMftsideration of a petition from the prisoner for the exercise 

the Prerogative of Mercy; and, two appeals went to the 
|i^;llj[qu,se of Lords on the fiat of the Attorney-General. In one ?" , 
fi 4 ’ ,v, .. ^ j;a9^.s the conviction was quashed, hut the other ^ 

,0, were affirmed. ' : 
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The jti umber of persons tried summarily was 731,648, of ; 
whom 680,290 were charged with non-indictfible offences. ,, 
Of the remaining 50,00 ) odd cases of indictable offences,' ' . 
the charge was proved in just over 45700, but only 27,120 , 
of the offenders were actually convicted, orders being made ;<* 
in the other cases for their dismissal, discharge on recogni-,; 
nances, or on probation, or for committal to an Industrial 
School, or to the custody of relatives. Jnst over half the 
persons convicted were sentenced to imprisonment in the 
first instance, 9,683 were ordered to pay a fijie, 1,043 were 
committed to Reformatory Schools, and 2,114 wore ordered 
to be whipped. Of the persons charged with non-indictable 
offences, 542,1827 were convicted, a fine being imposed in 
no less than 492,871 cases, wliilc the charge was proved 
in 67,223 cases ^without the Court proceeding to a convic- 
tion. The totrii iJumLer of persons fined by Courts of 
Summary Jurisdiction (502.551) is striking, and a refcTonce 
to Table XXXV slio\\s*that 75,136 went to piison in 
default of payment : they formed more than half the number 
of convicted prisoners leceived •in tlut y(‘ar, and nearly 
doubled the total prison population. I'hc proportion of fines 
paid wlis greater than in the previous year, but the number 
unpaid still seems deplorably large and must represent a 
heavy loss to public funds, not only in the shape of uiire- 
covered money, but also by reason of the additional e.xpen- ; 
ditiire involved ih keeping the defaulters in custody. No 
doubt many of them were really unable to find the money, 
but it is probable that a Icuge proportion preferred a few 
dayV imprisonment at the public expense, and deliberately , 
refused to* pay though able to do so. The latter class, 
however, can now be dealt with under sect. 4 of the Criminal,-'; 
Justice Adminikration Act 1914, which provides inter alia !: . 
that, “ where a pcison has been adjudged to pay a sum by.,/\; 
“ a conviction of a Court of Summary Jurisdiction . . ^ 

the Court may order him to be searclied and any ' V' 




ENGLAND AND WALES, I9I3. 315 


' ^ money found on him on apprehension, or wj^en $o 
; ‘ searched, or which may be found on him when taken to 
prison in default of payment ♦ . . . may, unless the Court 
, otlicrwisc directs, he applied towards the payment of the 
, “ sum so adjudged to bo paid.’’ In cases of arrest, it has 
already been the practice to search prisoners before they 
arc brought into Court, and a report is made to the Court 
of the property, including money, found on them : but 
money so found could not be applied to payment of a 
fine against the man's will. Under the ncw‘ powers given 
l)y this section a defendant may be compelled to pay if 
he has money in his pocket to do so before he leaves the 
Court, and it seems possible that this will lead not only 
to llic recovery of a larger proportion of fines, but also 
to a saving <^f time ami labour involved in his committal 
to prison. Besides the strictly ciihiinal cases dealt with 
by Courts of Summary Jurisdiction, 15,853 orders were 
made for sureties to keep the jpeacc or to be of good 
behaviour, more than 0,<joo for the maintenance of illegiti- 
mate childien, and nearly 8,000 for the maintenance of 
wives under the Summary Jurisdiction (Married Women) 

. Act 1895, There w'as also a large number o[ ordeis* made 
for the possession of small tenements and under the Poor 
Law and Public Health Acts ; but these arc mainly 
interesting as an illustration of the amount and variety of 
, the work which is performed by these Courts. 

The total number of juvenile offenders was 38,341, of whom 
20,725 wore “ children ” (Le.y under 14) and 17,616 ** young 
persons ” (lc., between the ages of 14 and xO) ; most of these 
;; were dealt with by special Children’s Courts, but 7^6 children 
and 2,913 young persons came before ordinary Courts of 
/'. Summary Jurisdiction, either because they were charged 
! jointly w^ith adults or because they weni supposed to be 
over 16 years of age. Only 15,2x4 of the persons dealt 
, with by Juvenile Courts were convicted, and orders without 
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i'^VtSonviction were made against 17,648. These figures 
sent 41 per cent, and 47 per cent, of the total respcd:ive|yi;v 
. and it is Interesting to note that in the case of pc’rwh*?; 
■ tried Ijy the ordinary Courts of Summary Jurisdiction, the 
, corresponding ratios wore 80 per cent, and 10 per ceht.^ 
, The nvimher of persons under 16 who were dealt with withouj^ 
, -conviction was very nearly the same as in iQia, and ahno^ 

: . exactly a quarter of thorn (4,465) were placc<l under the 
: supervision of probation officers. Probation orders were ' 

, .also made in respect of 6,592 other persons against whom • 

■ Offences were proved, making a total of 11,057 orders for 
the ycair. 

'■ The figures relating to E-xtradition and Fugitive Offenders 
aic, as usual, small. There were 66 applications received 
' from foreign (jovemmonts for, the surnmder of criminals, 

'''f * * ' ’ 

.' one less than ni the previous year; but the number of. 
applications made by the British Government was c.vaclly ■, 
double (iS). Under the* I'ugilivo Offenders Act, sev(;n 
person.s wort; brought to this country and .si.K fugitives from 
the Colonics were sent bqck'for trkil. 

The number of prosecutions undertaken by the Director 
of PuBIic Prosccution-s was 486, a dccieasc f»f 76 from the 
previous year; and the number of defendants was 623 aS‘ 
against 727 in iyi2 : 552 of these persons were charged . 
w'ith indictable offences, and 3S8 convicted, while 71 we^ ? 

■ Charged with non-indictabie offences and 58 convicted. 

The Police Returns have already been referred to in dealv - 
. ' ing with the figures relating to persons tried for indictable 
(fences ; and though there is no need to examine tljem in, 
detail, a fe'V of the main totals may be noted. As previously ^ 
stated, the number of indictable dfentes which ceme to, the-'j 
' notice of the Police was 97,933, and for these 60,633 persons " 
were arrested, and 8,632 were dealt w'ith by summons, mak,- 
ing a grand total of 69,265 persoins prosecuted. The rcsaUt| 
of these prosecutions- was that of .the total, is’S per tehjtv,!';,' 
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-M’efe discharged ; just over 39 per c<int. were ccnviotcd. 
i|!,i^htehcod ; iji 3G‘8 per cent, of the cases, tlie char^ Was' 
.proved and an order made witlioat a coindctioh being re*.; 
corded; and in the remainder, excluding a very small, 
•jtiiumber otherwise dis^posed pf, the defendants were coin-, 
rriitted' for trial at Asskes. or Quarter Sessions. , 

We may now pass on to tlie Penal Statistics, -which include 
the returns of person.^ received into local prisons, Borstal 
Institutions, and Reformatory and Industrial Schools. It 
has ahead}' been noted that the prison population was 
nearly doubled by the number of persons received in de- 
fault of payment of fines. BeBidc.s these, there were 
28 persons under si-ntencc of death and 815 with sentences 
of penal servitude, the first portior of which is served in a 
local prison, the period varying in most c.-'ses from one to 
three months. There were also i6,f)oo persons received on 
remand or committal for trial who were afterw-ards dis- 


charged or acquitted. Rather more tljan 90,000 of those 
'sentenced to iuiptisonment were ordered hard labour, and 
47,000 odd were imprisoned witiiout hard labour. The 
majority of the latter were placed in the third division, 
.generally, no dembt, because there were no special circum- 
stances which would justify their being given preferential 
treatment: 31 were placed in the first division and 1,609 
in the second, but the latter figxire, though an increase of 
Si on the number so treated last year, seems a small piopor- 
tion of the 45,000 odd who were not identified as having , 
been previously convicted. The figures for Borstal Institu- 
tions arc practically the same as iu 1912, the number of 
admissions being 471 males and 48 females as against 481 
.'and 50 in the previous year. The number of youthful 
•pfifanders received into Reformatory Schools was 1,224-^81., 
decrease of 776— and the number of admissions to Industrk,lj,, 
Schools had also decreased, though not to the same extentiv 
;i^id ,a slightly higher proportion of those admitted: 

.u'lVv' .V . ' . . , 
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charged with crime. The total number of, criminal luna- 
tics confined in asylums at the end of the ye*ir was i, 3 ; 64 », , 
of whom 984 wwe in State asylums and the remainder in : 
county and borough asylums. Local asylums are required ' 
by Statute to receive criminal lunatics, but it appears that , 
they have now been largely relieved from the care of such 
patients, doubtless through the increased accommodation 
available in the new State Asylum at Kainpton. This also 
accounts for the closing of Parkhnrst as an asylum during 
the year; only one person was received there as a criminal 
lunatic during igij, and none were detained as such at the 
end of the year. 

The only other Table that requires notice is that 
dealing with tJje rierogative of Mercy, which was exercised 
in 245 case;>. ^Of the 28 persons bentcnced to death 12 
were reprieved and the sentence was commuted to penal 
servitude for life ; 6 sentences of penal servitude and 
impjisonmcnt were comrfiuted to less severe punishments; 
remission of sentence was allowed in 185 other cases and 
6 free pardons were granfed; m 91 cases romissioii was 
granted on medical grounds, and only 7 persons witc 
released on grounds affecting tlic oiiginal conviction. 


Part II.— Civil Statistics.^ 

Once more those Statistics have been edited by Sir John. 
Macdonell, King’s Remembrancer, and Senior Master , of 
the Supreme Court. With certain exceptions, the Annual , 
Tabltiis have substantially maintained the same form as in 
the Returns fqr 1912, Table L has been simplified, and . * 
Table LXX omitted owing to the temporary reduction in 

the staff of the Statistical Branch of the Home Office^ \ 

' 'i 

Siaiistus^ Englmtd md WaU$y /p/j. Tart IL— Civil Judicial i; ., 
Siatistiw. London : Wyman At Sung, 1915. 
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' fable iLXXXyil, relating to the proceedings befiarie the 
'Public Trustee, is an entirely new departure. 

The gradual diminution of legal business which has , 
characterised the Returns for the last decade has been 
maintained. In the, proceedings commenced in all Courts 
the decrease compared with 1912 is but slight — 1,355,153 , \ 
for 1913, as against 1,368,423 for 1912. Compared with 
3904, there is a decline of 1078^ per cent. In proceedings 
actually heard and determined, there is, however, a flight 
increase ov(!r Oiose of 1912—429,718 for 19T3, as against 
426,867 for 1912. This represents a decline of i3'6o per 
cent, from the figures for 1904. With an increiise in the 
population, a decline in the volume of business compared 
with the population is a necessary sequence. Proceedings 
commenced were 3,670'57 per 100,000 of population in 
1913, as against 3,745'U3 in 1912. Proceedings heard and 
determined were I,i63'g4 per 100,000 of population in 
1913, as against r,i6S'23 in 1912. 

For this general decline the County Courts* where the 
great bulk of the busin«>s of the country is conducted, 
are once more responsible. To the cause of this decline 
we shall refer later. Proceedings in those Courts t6uched 
the highest point in 1904, after an almost continuous rise 
since 1894. J^ince the exception of three years, 

1908, 1909, and 1910, there has been a corresponding de- 
cline. The diminution commenced since 1910 has been 
continued in the succeeding years. 

Turning to the figures relating to the particular Courts, 
we find a substantial increase m the Appellate Courts in the 
number of proceedings commenced compared with those 
for the piccoding year. They number 1,515, as against 
1,577 191:3. On the other hand, in tlie number of / 

appeals arid actions, &c., heard and determined, there w:as 
aft almost corresponding decrease— 1,090., as against 1,110 
ht 19x2. 
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■ tJpQn ajialysis of tfiesei figures, ihe Juijicia] Comnjfttep Sfl-j 
; %(S I’ri^y Coujicif aiid the Court of Appeal are foiintl 

responsibility for the increase in proceedings cointnenosifcAj 
, In tlie case bi the former, appeals entered increas^ 
lob to j:4i, and in tlie case of the latter, final appeals 
crease^ from 587 tp Ojj, and interlocutory appeals froitt/I:/:, 
18S to 238. Of the appeals to the Judicial Coinraittceilp 
, 6^ are from India, 73 from Colonial Courts, one frW' ’ 
Chihli, and two from Jersey. Whilst the increase from ', ' 
India is insignificant, that from Colonial ffoiirts is alitosi 
doubled. From Canada the incre^e is very marked. From|, 
the. Dominion Supreme Court the increase is from 6 to 15, 
i whilst that from the Provincial Couits is only little more 
ihan maintained, being raised from jr to 22. Dy Order in. ;, 
Council of KjM, appeals from Provincial Courts direct to 
the King in Council have been permitted as an alternative' 
to an appeal to a Dominion Supreme Couri. The increase 
is chiefly due to this cause, and indicates Ute estimation hi ,. 
which the 'Judicial Committee is held in the I)omiuion.S; 
There is also a big jump in the aj>pEals frf)m the High • , 
‘Court of the Coromonweakh of Australia, from one to eight. ! 
As the decisions in the Supreme Courts of the Dominions; 
are subject to certain statutory reservations, this increase is , > 

, sbniewhat remarkable. In the applications for special leave ' ", 
to appeal, an increase is also pbscrvable, but of 64 petitions,;, 
for special leave, no fewer than 36 were granted. One. 
appeal, that from the Seychelles, y^hich attracted consider, . 


able public attention, was in a criminal case, and resulted, in , 

• the quashing of the judgmeftt and sentence. It was foun^;; ., ■ 
by the Commit fee that justice had gravely and injurieusly 


miscarried, I)ut for the large increase in appeals, 
tiordships would have somewhat lightened their list.^ Wra 
133 appeals over Ironi T912, bringing up the total 


heard to 273, ' they .succeeded in disposing of 107, leaving' % 
jfi6 pending at the bnd, of the yiM. This is not a 
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■satisfactory result. The only remeily is, of course^ more 
frequent sittings. Whether this is possible is for their’ ' 
Lordships to consider. As it was, the number of days of , 
sitting increased from loi in 1912 (0 124 in 1913. The 
aimtual average of appeals to the Judicial Committee for , 

. the period 1909-13 is 120'd, and for the period i904-o8> 
89‘6; whilst that for petitions to the House of Lords is 
89’8 and 81*2 for the corresponding periods respectively. 
The position to-day in the House of Lords is not far 
different from (hat in 1904, when petitions numbered 73 
coinp;ired with 71 in 19J3. Hut the relative position of 
tlie two tribunals iu the aniount of business l)rought before 
them has been reversed. At one time, in 1907, 1908 and 
1909, business in the House of Lords very considerably 
exceeded that in the Judicial Committee. 'In i9i3, how- 
! ever, it is practically half that of the latter. 

Had it not Ireei? for 53 petitions pending at the commence- 
ment of the year, the House of Lords would nearly have 
cleared their list. Of the total to be heard, they disposed of 
87, leaving only 37 pendftig as against 53. It most be 
noticed, liowevcr, that no less than twenty petitions fewer 
were presented during 1913. Hero, too, the' number of 
days when the Hrmse sat for judicird business increased 
from 86 days in 1912 to 113 in 1913. Of interlocutory 
petitions there was an increase from 88 to 114. Petitions 
to sue or defend in forim pauperis declined from 18 to 12, 
and in only two cases was the pauper successful. In no 
less than 10 he w'as found to have no primd facie case. ,, 
It U again observable that the number of successful appeals ' 
to the Judicial Committee is far greater than those to the 
, Hqiise of Lords. The former are considergjdy more than , 
,bsJf of the number iieacd and determined, while the latter . 

; firq considerably less than half. Whether this indicates a,, 

'■ 'higher degree of legal knowledge in the members of the ' ’ 
\ .' Appeal Courts in the. United Kingdom than in the Supremin 
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|^|,|Q,^,i:ts«oF India :ah 3 'the /Doininiohs m 

appeala-Ironj I* Courts of, the Domiiiiorts 

■' 'ihcfcasiiig hhmba.rs, tire cases are ncit really 'c<)mparat)1fc;| 
With an increase attendance of the House, and a conv'ji' 
aidetable diminution of business, it is still satisfactory, ttj 
, note, that ^he iinprovement in the time-table, which baS(:| 
■ beeni’sucih a marked feature during the last decade, haS^' 
.bhiy ,b^n maintained, but intensified. In 1902 the 'ji 
•‘i ioa|ointy of appeals took from one to trTO years, from the ' ' 
V , date of the order of the Court below to the final adjudica- .’, 
in tlie House of Lords. Of the 64 petitions beard 
jtt^.1913, 6 j were taken w’ithin three months after setting ' 

, .'ddwn, two within six months, and only one more thjMi 
ojtie, year, Committee of Privileges have made ho 

'progress, five peerage claims being still outstanding: one, 

, the. Earldom of Airth, having licen presented in 1906 and 
,; the remainder in 1911. 1 . . , ' 

' Petitions for personal Acts presented in 1913 ail received? 
• the Roy'al ’Assent the same year. Four wore for divorte, ’■ 
-. two related to family heirlooms, two to trust estates,,* 
,, and one to Ascot. Altogether a picturesque and motley , 
,, ,^llecfion. 

• As already mentioned, appeals entered in the Court of 
/'Appeal increased from 775 to 805. With 228 left over'; 

frphj 1912, 1,093 were standing for hearing, of which 741''’' 
*:; ;^ere disposed o’f, leaving 352 pending at the end of, the:' 
v^ yi^r. In view of the fact that the Court sat nine days ’',^ 
'..habre— 418 days as against 409 in 1912— this result cannot?, 
dciscribed as satisfactory. The quinquennial average, of 
' . ^rrpws'Jis* only I93'8. In J912 this was only i6r6. ' if; . 
, thi? increase continues, Appeal Court III will, have to, he;* 
' ihore frequently. Of the 850 appeals from inogjl-i! 

ments attd final (frdere pending or set down during tHiS,| 
, year, 12G were withdrawn or arranged; 231. affirmed j, 
varied; 93' rbyersed ; 16 pew trials ordeied; 26 struck out »§ 
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King's $ench' Division, In the Wmeir 
fe8 were affirmed 'and 32 varied or revcbecj. There" 

new trials. In the latter, ;j^i wete affirmed, 36 '^^a^ii^': 
?'dr Reversed, and 36 new trials' were ordered. In 

dt./ 'r' ' 1 ' , , ' ' ‘ ' , ' I ' ^ 1’' , 

A'eomparison was largely in favour of the Chancery Pivirioh, ' 
I'^This year the difference in the results , are mot so strik^^; 
i^tj.'.ihough still favourable to the Chancery- Division. In appeals,, 
,.^'frdm interlocutory orders, the advantage lie !5 wholly with the, 
I ' Chancery Divisionl 'Whilst 33 orders were affirmed, only ' 
' 9 were varied or reversed; whilst in the King’s neitclj 
, Division, 52 were varied or rcvmed. as ag'ainst 80 affirmed; 

,, Turning to the Statistics of the Supreme Court, we , find 
';. ,that the continuous and persistent decliha in th,e tusine^ 
of the Court during the last ten years has been maintained, 
'.if Once more wc have to record a decrease in prpetedih^s, 
i;' begun from 3,566 in 3912, and from 6,779 in 1904, to ^,3^4' 
■'i In 1913. Action.? set down during the year nofnbered 301^' 
v 'vyhich, with lyo left over from , the preceding yesir, made 
691 to be dealt with. Of this number 412 were heard, 133 




I otherwise disposed of, leaving 144 pending at the end* of the, 

, , year. The position therefore wa.s more favourable than in 
-‘.igiav and particularly so, inasmuch as the Courts sat fewet' 
'i'.dAyS'r-ijOSS, as against 1,140 in 1912. The arreais are now, 
'* ^ss than they have been since 1907 and 'constitute almlat , 
•/•’the exact average for the quinquennial, 1904-^08, vi^., .I43"8,' ' 
■ every, department of this Division the figures disclose,' 

IpSS of business. ,“ Never before,” wrote Sir John 
Ifdjijnfeil last year, “ was the volume of business in tliiSi;* 
;|')pitfisiott, SO small, as in 191V.' This record has now been] 

In the King’s Bench Dimion,, although there has been,’;f'^!i 
fflecline 'In civil business in .spme departinenls,'it 
^i^h?,fio’maxk^' is in the (iiMmcery Division, nor 
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The decrease in the issue of writs has onl3j been shglltv'!',;:^ 
' ,,^0,511 as dgaiust 60,789 in 1912. In 1904 the number was ' ", 
72,816. The decrease in summonses before Masters and 
District Registrars was .somewhat larger, 31,398 as against . 
32,791 in 1912. On the other hand, the figures for the ’ 
proceedings in Court do not vary much from those for 1904 ' 

and compare favourably with the average for the quin- ‘ 
jquennial period 1904-08. Actions entered for trial in 
, London and Middlesex, on circuit and before the Official 
Referees, numlicicd 3,231, compared with 3,644 in 1912 and 
3,553 in 1904. Of these 3,359, as against 2^107 in iyt2 and 
2,345 in 1904, were disposed of. The amount recovered 
ill all actions, except actions for possession, costs, &c., 
was £668,723, an increase upon 1912 of no less than 
. £149,283. The* average for the quinquennial period 
, 1908-13 is £623,152, and for that of 1904-08 is £741,333. 
The average aniount for actions for 1913 is £459, and for 
the quinquennial period *1908-13 £458, feouipared with 
■ for tllht of 1904-08. The latter average, however, , 

is somewhat misleading, as* it is«due to one j’ear, 1907, 
when the amount recovered was £1,571,374, nearly three 
times tiiat of any other year in tlie period. It has been 
alleged that damages awarded by juries have tended lately , 
.to increase. Omitting 1907 and 1909, when the amount 
was £753,949, 1913 is the be.st year since 1904. This 
, increase is said to be particularly observable in actions 
for libel and slander, which numbered no le.ss than 
383, or over 9 per ccut., in 1913. In libel the average 
amount recewered per action was £235 compared with , 
£231 for 1912, and with the annual average of £283 fat 
' the quinquennial period 1908-13. The annual average for; ■ " 
the quinquennial period 1904-08 was £489, but hole 
again the average is disturbed by the exceptional year ' 
1907, when the awrage amount per action was £1,392^ ' . .. 
The, position in slander actions is similar. The average /f'f 
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•; ,,; amount recovered per action is ^^85 compared witJi 

'^V'!iij 1913, and with the annual avcraife of £^5 for the ijuinrs'' 
r,', (jiieonial period 1908-13. The annual avers^O for the,.!' 

. quinquennial period 1904-08 was £70. The comparatively ' : 
' '' insignificant amounts recovered in slander actions, coni- '■ 

, , pared with that rerovered in libel, will be observed,. ’ 
/■showing the more serious view which juries take of the,' 
written word. Of the total number of actions tried ou 


ciicuit, a heavier percentage — 19 per cent. — were for libel 
and slander. In libel actions the average* amount re- 
covered per action on circuit was only £i02 compared 
with £z^g in London and Middlcse.'c. In slander actions 
the figure is £71 compared with £117- If we take the 
five years 1909-13, the ainoimt recovered for slander ayer- 
ages ^82 j)er case, whilst on circuit it :ivftragi.s only £44, , 
It is fheroforc quite clear that provincial juries view’ both 
these offences tnoie leniently than London and Middlesex 
juries. On circuit, no verdict for £^00 and over for slander 
was given in 191,5, and, with the exception of^ igra, none 
since 1904. • 

The amount, however, recovered in the King’s Bench 
Division by’ trial by a judge or by a judge and juiy is 
comparatively small. Out of a total of ;^4,40o,4o2, only 
5^353,141 were rccovcrc-d in the ft>rmer way, while the 
amounts recovered by default of aj^pcarance and under 
Order XIV were 231, 021 and ^1,368,063 respectively. 

The average amount per action recovered by default of, 

■ .appearance was about £^27, ' and by Order XIV aliout ' 
^a66. There is practically no change in tlie proportion 
/' .of actions tried by a judge and jury and of those tried by, ’ 
judge without a jurj'. In each case 1)ie figures a.r6 
■,'';I ?yvell a’bovc the annual average for the quinquennial period ’ , 
,7!; 'f 1900-13. It is satisfactory to note that the arrears are,!,'! 
,|!v nearly half those for lyia, 470 compared with 864. Thd ;, 
vii aantial average for the quinquennial period Kjoq-i^ .is, ■ 



under Or^cr' 3 iiy'^;'|^^S 
f|a'p:'i«!ii;rca^ ;W^<i9!|i;st,' 8i,,a3i compared’ wiib.'64':(84;3;,':'|^^ 
|';^i;.decr«&9^/.;i^S3ttf^ the annual avtsrage ■ 

; qainqueijnliil: pieribd I 909 -I 3 i of 96,178. Actions set 
:‘.'in 4j)ie Uomittiercwl List, however, though less by 11, 
"’)0S(siU th'p^ in '1912, arc well above the annual average 
,> th)l' quinquennial period 1909-13, viz., 56,068, as against;,; 

^ 'V? 

,^'i j ifne increase of business on assize recorded last _yeu'>i 

,pot; been maintained. In fact, there has been a cqn'^V;-' 
i''^erable decline. Cau.ses entered for trial numbered 82,9,^!';, 
'^'agaiinst 95? in 1912. The annual average for the quih')/, 
iqtf^nnial period 1909-13 is 909*0. ' Of actions tried in Courj: V't 
/Or blhcrwise disposed, the decline i.s also noticeable, bcingv 
*594, compared ^ith 683 in 1912. The .annual average fori,!' 
; the quinquennial period 1909-13 is 66o*6. This decline is'j: 
.'again manifest in the amount recovered, viz., £y)i,62Z, enmi r.'; 
paral with £120,246 in 1912, and with the .annual .ayerajfe.^. 
for the quinquennial priod 1909-1:; of £105.968. Theri'! 
’ Northern circuit continues to boM the record for busine^i;: 
C.ahfes tried and determined numbeicd 203. The North;-’' .' 
Eastern is second, with 100, and the Midland third with 90.^ 
Tiis, relative position is also the same in the amoohtstf 
.^^yiu-bd', viz.,. £27,871 by , the Northern, 5^‘ro,773 by .^,^^i 
’Ndrth-Eastern, and £^556 by the Midland. ' .' jvtf 

' . f'We^ay again refer to the recommendation of the Eoyw'.v;,.; 
i.il^^piission on Delay in, the King’s Bench Division, 

.^udge of the circuit should be , empowered to alter, tti^ii 
’'^‘ufi pf any cause entered for trial to the last pla^;.^|' 
■liircoit,,' unless at least four causes have ente^.' *'^ 

, the V place origfoaliy, fixed for its, trial, pr . unless, ; '141,, | 
opinion and with the consent of the parties, any patticu^ 
cause involves, boundary questions, necessitates. k vitiWj, 
requires a speipAlly layge number of local wit, u'ess^,,,,^ 

■_ \y.ould tbeirefo,i>e^'''b|,. better .tried .on; .the 



held .dwmg-.igiat.-at 'no 

^jn^'ii'tttttber as 'ini ' 'igi^-ftlie ,;B»jmber 'o'f cao^'‘'fi(^titn!?ilr) 
^M^. less than four. At 25, assbes tbcte, Y/as; do, fy' ’«&*!: 
r^Iitaty case apiece. ■' , ' ' ''./. ';’ 'i: 

■;' Successful plaintiffs in the King’s Bench Division n^iii 
bered 25,086, a little under the quinquennial avet^ei,- 
whilst successful defendants were 516, a little above , tbd, 
quinquennial average. The amount of fees received by 
the Division was ^125,014. .This, it is true, is jf6,584 
Jess than in T912, but well above the annual average of 
103, ,389 for the quinquennial period igoqrij. On the 
whole, there is no cause for pessimism with this analysis 
of business in the Division. 


In this dry record it is refreshing to find that the trial 
of the ?yx, by a jury of goldsmiths, was presided oyer by 
the King’s Remembrancer at Goldsmiths’ Hall, and , the 
yCrdict duly recorded. 

Turning to the Probate, Divorce and Admiralty Divisiqpi 
business in the Divorce Court is still on tlie np gia.d>e. 

' Suits commenced were f ,267 Compared with 1,159 the 
preceding year, and are well above the annual average of 
i, 078’4 for the quinquennial period 1909-13, Koviewing 
proceedings commenced in tliis Court for the last decade 
and comparing them with the growth of population, the 
'figures show a steady' increase, particularly during thc .kst 
three years. The increase in the case of husbands’ petitiphS 
for divorce since 1904 is 22*32 per cent, and in the case 'of 
wives, 65*44 P®*' increase of suits for restitution 

of conjugal rights is very maiked, being no less than 
per cent, over 1904. As a preliminary to a petition, for, 
•'idivbrce; this method of obtaining relief is evidently becom**! 
i,Siig more popular. Whilst from ^me points of view Wf 
inay deplore this evidence of , an increasing nutnl^r ;'q|; 
■Mnsnitable marriages, on the other hand we may t)ejpiii|i; 
{‘fh.at . W many have the courage W detenninc an intple^lb;: 
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si);oaiibn. As ususI, verdicts or judgments for therespctoddni, ,'^;' 
Were few— j6 as against 1,040 for the petitioner. Judicial; 
separations are still out of favour and just touch the anh^V^C 
average of 22*6 for the quinquennial period 1^09-13, Trial ‘ ^4 
hy jury is not viewed with much favour by suitors in this 
Court. The number was 72 only, rather below the annual ?: • 
average of 75*6 for the quinquennial period 1008-13 and 
of 82‘8 for the quinquennial period 1904-08, whilst petitions 
tried wnthout a jury amounted to 1,043. 

The large number of matrimonial suits in which the du- 
ration of the marriage was between ten years and twenty 
is once more a curious feature, and is some evidence, of 
“ the dangerous age ” theory in the case of women, dis-' 
cussed in soj.’e rect-nt novels. Tlwise number 481, whilst 
there were 146 suits in which the duration of the marriiige 
■w*as from twenty years upwards. The large proportion — 
more than a third — of these unhappy marriages which are 
childless is once more a striking feature. Other com- , 
parisons which we were enabled to make, last year cannot 
be repeated, since the materials (yi which they were based 
have been omitted from Table L, as mentioned above. 

Adnurally business also, on the whole, shows a tendency 
to increase. Actions commenced numbered 544, which is 
below the annual average of 562'8 for the quinquennial 
period 1908-13, but above that of 532’4 for the preceding 
five years. The ‘inajorily of those cases were claims foir 
damages caused by collision, and numbered 366. This ; 
constitutes a considerable increase over the annual average 
of 341’8 for the quinquennial period 1909-ij and that of 
327‘8 for the preceding five years. In three-fourths of the ! ; 
cases judgment was given by consent, and the figures do t 
not disclose which party was successful; probably they wei:ei '’ >.i 
in effect, judgments lor plaintiffs. That business was on A, ■ ■ 
larger scale i.s shown by the total amount of accounts ,.;'/,, 
repoitcd due in matters submitted to the Registrars, viziiyt 
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compared with the annual average 
the quinquennial period I909-13 and that of ^^292,772 • 
7''fet the preceding five years. The total amount of ccists ■ 
tirought in for taxation, vi^r., ;f57,835, was not quite so large ! 
as in 1912, but was above the annual average of the quin- • 
:quennial period 1908-13 by ;f5,822, and above that^of the' 

■ preceding five years by £3,238. 

In the Probate Court, the reduction wliich'took place in 
1912 has in most departments been effaced, and business 
tends, on the wliole, to increase. Juries were more favoured 
by suitors in this Court than elsewhere ; whilst 48 were tried 
before a jury, 82 were taken by a judge alone. 

Proceedings in Lunacy, which showed a marked increase 
in 1912, have fallen, although they were still well above the 
annual average for the quinquennial period 1909-13. 

Of the proceedings before the Railway aud Canal Com- 
missk)ners, which totalled 129, it is interesting to note that 
25 applications wore presented for’allegcrt undue preference; 

27 for alleged unreasoiuible increase of rates ; 'and 34 for 
other disputes as to ratcs#and charges. Of the total, only 
20f cases were disposed of, leaving 109 pending at tlie end of 
the year. In view of the iinportaucc of a speedy decision in 
questions so vital to traders, this state of affairs is most un- 
satisfactory. As the Court only sat on 29 days, it could not 
be expipctcd to make greater headway with the list. Two of 
, the Commissioners are permanent judges of the Court, whilst 
• the tliird judge who niakes up the Court is one of the judges 

■ of the superior Courts of England, Scotland and Ireland. 

Jt rests with the permanent judges to explain the unwieldy 
iSiirtate of the list. 

.V In all the inferior Courts other than the County Courts, ■ ^ 
^r john Macdonell reports a dccliire in proceedings begun 
I itod heard and defennined. This diminution of business we , : ' 
i.ifecorded last year. , In the Mayor's Court, London, th 9 ,.,:' 
|^|)roceedirigs fell from 9,180 in 1912 to 8,646 in 1913. The: , 



■ p^ipiiilajity of this’t^o^ri is' probably not liioch diminish 
■it is only snfifering life the rest from a general falling 
litigation. , One feature to which {sir John Macdotieli drai^ 
spcdid attention is worthy of note. Out of a59 action^'' 
tried or otherwise disposed of in this Court, no fewer thaa| 
250 wpre token before n jury. Sir John suggests that tlto'/, 
iffbbaWc reason is a belief that a jury suitable for the trial ! 
j.pf 'mercantile cases is generally available. This may afford 
A useful hint to the authorities who desire to attract busitiesS 


to the Courts generally. ' , 

: The figures as to jurors summoned by the sheriffs to 'servA , 
at Assizes, Quarter Sessions, High Court of Justice, Siicriffs’' • 
charts, &c., are very large—yy,i.}9 in all, of uhoni 15,992 ‘ 
W^e grand jurors. Special jnrcirs were about one-third of 
the common juiiors, 14,836 as again.st 42,331. To the above; 
i number must be added ii,X92 grand jurors and 18,040 petty, 
jurors summoned by the clerks of the peace for the boroughs# ■ 
making a grand total of nb fewer than J 03.381. ' 

Sheriffs’ ’Conits, once of .supreme importance, are now*,* , 
, owing to the wider power.! conferred on County Courts, in' 
a state of comparative atrophy. Only 113 writs of enquiry ,. 
Were lodged, and the t'ourts only sat for 91 days, of which , 
29 ■were in respect of the County of London Sheriff '.s Court. 

The large and wholesome reduction in Bankruptc;^..',* 
proceedings recorded last year has not been repeated iiai'', 
1913, There whs, Iiowever, a slight decrease of business;, 
in alnaost eveiy dejiartment, the figures, with few cxeejpujs: 
tions, being well below the annual average for the qniriii'! 
•qnennial period 1909-13. Bankruptcy notices ihereasb^ft 
, from 5,794 in 19x2 to 5,810, whilst petitions fiW 
froiji; 5,011 to 4,843. The net total of receiving 
«Iso fell from 3,5.!i6 to 3.326. The number' of .pieiitiq^ 
and receiving orders is the smallest since 1884. Of 
tions presented for the winding-up of companies, ■ jfbm 
number was slightly increased from 297 to.';3is.. Thbi.Sbra 



il^prtkber', of ,dqeds of arc^ibigetnent for 1913 shbW ia''''.|eoiNV'.}; 
Affable drop frorn 3,770 to '2,411. 'the total .eswi^jted'!;.) 
^I^ilitics of debtors were sUgb'tly higher, /'5,23i,aaj^* h^.'v 
‘^iiist estimated assets of ^1,868,044, creditors thus 
iertng to the extent of ^3, 343, 183, rather more tbatt 
if 0111, but well under the average loss during tlje lasit!'.;'; 
'■'Sve years. 

i , AVe have already referred to the decline in the busi«',, 
liess' of the County Courts. This decline, which became 
'Apparent in r9To, still continues. The prodfeedings com- • 
,'mcnced in lyij have again fallen, from .1,267,507 to 
1,257,011, the smallest recorded since 1901. When com^ 
pared with an increasing population, this decline is the 
I'lnorc marked. In plaints entered for amonnts not exceed., 
'ing jC'Jo the numiwr fell from 1,214.320 to 1,207,005. Tu, 
those lK‘twt;en £20 and £50 the nomhcf increased from,"' 
f3,4i3 to 13,7 r5, and in tlmse between £50 and jfi.oo , 
fr,pm 2,558 to 2,744. Plaints, ’however, in which more 
than jfloo was involved fell from 515 to 460. Remitted 
actions from the High Court declined from 1,556 to i,4<^. 
pf the total number of actions disposed of, 389,581 were 
(fctermined without a hearing, 31,087 were heard ‘before , 
a; judge alone, and 776 only before a judge and jurj;, , 
;.ivhi 5 st 381,771 were determined before a registrar. The 
ftUmber of actions struck out or otherwise disposed of, '. 
Avks 426,743, thus exceeding the number 'of actions deter- 
■mined on hearing. Actions pending at the end of the year ' 
'•have decreased rather more than in 1912, being 93,611 as ' 
'i^ainst 98,180. This again indicates that, in spite of th^ ,, 
Jgbiwr^^J decrease in the business of the Courts, “the judgtis, 
''overworked. 

,l . ,The endeavour made by Sir John Macdonell, in his Intro- 
l^uction last year, to ascertain the , causes of the geneird|j;'.',l 
■jdectease in the business of the County Courts, hns . bei'e® 
jlj||^t€d m the present Ihfroductioh. The three. 
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, causey suggested last year were (t) Decline in the credit'/; 
system; {z) Fewer committal orders; and (3) State, ijfi:/. 
trade. The view’s of some registrars upon the changes ' 
the volume of litigation are no doubt illiitninating, but are,; 
too conflicting to build any general propositions upon them; ' 
The increase of plaints in certain towms or districts,, all are /, 
agreed^ were due to the coal stiike of 1912, which led to 
many debts being inenn ed l)y the work-people affected. It 
produced a crop of debis whicli tradesmen sought to recover / , 
in 1913. On the other hand, the decrease in the number 
of plaints in Walsall is said to have been attributable to 
the prolonged strike in the iron trade in 1913. Ihit, on 
the analogy of the coal, the decrease in Kjij will bo fed- 
lowed by a corresponding increase in Sir John 

seems to have< missed this point. ProsjHuity in trade is 
given as a cause both for increase and decrease. The 
Registrar of Glossop writes that 'SvIkui tlu‘ people arc 
all working and in receipt of n'gulai wages, creditor^ see a 
better charice of getting their money, and outer more cases , 
in Court, whilst the Registrar of Southport explains that 
the chief reason for a decrease “was undoubtedly the com- , 
merciSil prospeiity of the. district. There was veiy little' 
unemployment, and the wages were generally good.'* The, 
considerable dccieasc in Rocliester and Frome is ascribed ■ 
to the dejwession of the piincipal trade in the district. , 
Thus, in some districts a good state of trade is said to 
increase plaints and in others to diminish them. The - 
continued disinclination of judges to make committal 
orders tends, in tlic opinion of most people, to reduce,^ 
the number of plaints. “ Creditors,’' writes one registrar,:// 
** naturally decline to enter plaints against the class of debtor^./, 
w'ho will not pay until they arc made to, knowing that in, 
very many cases they would only get a barren judgment/^ ,' 
One of the reasons assigned for the decrease is curious," 
and worth noting. The custom of purchasing goods on - 
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system only/* writes the Registrar of Colne, '*is greatly • 

j'*m the increase amongst the working-class population of this 
" district, which is largely an industrial one. Here the plain- 
tiff, in the absence of any system of compulsory registration 
, of such agreements, comes into Court in the full belief that 
.the well-furnished cottage of the defendant will, und^ cxe- 
/ cution lcvi(*d, be available to satisfy the judgment presently 
obtained ; but great is his surprise and disappointing his ex- 
poiiencc to find lliat, unless all instalments under the hiring 
agreements are <l)scliarged, the property in sncli furniture is 
still the hirer’s, who thus remains largely the master of, the 
situation.” Thrre appears to be something wrong with the 
. last paragraph. We do not understand why, if all the in- 
stalments litv. not jxiid, the property in the goods is still in 
the hirer. Hiring agreements usually provider that, until the 
last instalment is paid, the property remains in the owner- 
On the whole, we are inclined to think that the chief 
cause of tlie decline is Ihc increase of the cash system 
followed in the great emporia of limited companies and 
in the stores of co-c)p('ratk'c societies* 

Accounts for the receipts and expenditure of the Courts 
arc made up to March 31, 1914. Receipts have sirghtly 
.increased and expenditure has considerably fallen. The 
net loss is 103,534, compared with £208, Syy in 1913, 

. and with the annual average of ;^‘X90,4I5 during the last 
- five years. Wc ventured to criticise adversely last year 
, (he large item of 3^96,310 for rent, travelling, scrivenery, 
stationery, &c., suggesting that probably w^astc in stationery 
/.was responsible. This item is now reduced to ^£"68,595, 
very considerable saving. • 

/"/ ill the Introduction Sir John Macdonell ^ has included 
•several statements showing the effect of the war during 
rthe Long Vacation of 1914, and Comparative Tables giving 
/the figures for the years 1913 and J9T4. Naturally there 
./w'as an enormous drop in every department. The number 



jJ^' of writs " ikiied tm 'l^oycniber 5' ' 'was 519, pompare<i''‘w® 
.‘■ '143 tu the preceding year, showing the immediate 
the expiration; of the Moratorium 011 November 4th. Tb^’ 
figures, , however interesting, have no bearing on the 
, tistics for 1913, and wc arc ratlier surprised to find thi^l 
thrown in with such apparent irrelevancy. ' , i 
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, , Non-comhatants at Sea. 

T he position of the non-combatant at sea has never 
been nade clear by convention. That fact is perhaps 
hardly to be rijgretted, for we have lately had more than; 
‘■ sufiftcient evidence to show the extremely inefficacioiis 
nature of the Hague agreements, qualified as Ihc'y are at, 
, eveiy turn by considerations of military “ nccessitj’.” Long, 
before the conclusion of tjie Hague agreements, the indis- 
criminate slaughter of nou-conibsftiinlsou land had been for- 
bidden by the universal consensus of nat'ons, just like the. 
killing of prisoners. The Conventions only affirmed an^: 
affected to extend this rule of modern iiumanity. But m 
cannot doubt that it applies tu warfare at sea; and that the) 
killing of non-combatant traders is as illegal as it is atri^ .i 
cious.. No example of, its occurrence can bo pointed thii' 
prior to the Russo-Japanese War of 1904-5; and allfaough.^ 
.. tnany instances exist of enemy merchantmen (as distinci^ 
from, iwutral merchantmen) being burnt or sunk, we .nevjs^j 
.'.fipd the exigencies of naval warfare being invoked— at j 
rate, since the days when every ship was a fighter- 
tbe burning or sinking of them with their crews op 
Neither a .Semmes nor a Grau, who w, ere chivalrous sailon^'! 
' did or dreamt of jt— -difficult as thpir situation was. 

. tjie maximum of damage cannot be done by a 
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^t|out recoti^e to such’''iraj^1ily may'be a 
f|ja1>mariue, but it docs not absolve it from observing the’ 
"'jla^sof war. The test of the admissibility of a warlijte' dct'-,;'' '■ 
;is: Docs it conform to recent precedent ? , Judged ly tl^js ■' , 
twt, the German violence stands condemned. . , , ■? i 


Retaliation in Trade. ^ 

! What can hardly be regarded as anything but an unfor.- ■ ' 
fiinato crescendo of retaliation has seemingly ended in a 
iclaim to put the world back into the fifteenth century, and ' 
to deny all nations liberty to trade with an enemy. T t may be . 
of interest to trace the successive steps in the process. The 
Declaration of Paris, 1856, proclaiming the inviolability, of' 

, enemy goods on board of neutral vessels, wont further than , 
the age w;is prepared to go. Availing theinselve.s of the 
exception from the Declaration of contraband, liclligerents , 
have endeavoured, since 1903, to evade the Declaration , 
by treating almost every subject of , traffic as contraband, 
!Nculr,als are thus put in A far worse position ; for they are 
.no longer paid their freight for the carriage of enemy gtmds, 
as in the aiitc-iSsb days— they are actually tbreatenccl with 
confiscation, as being engaged in an illegal traffic. The 
doctrine of “intention" is brought in, however unmilitary 
the cargo, and however neutral their port, to condemn 
.'Ithcm, or at best to subject them to a dilato'ry and expensive 
law suit. 

/ This step, adumbrated in 1865 in the American deci- 
■.jjSibns, was supplemented by another of a totally tliffurent , 
nature. In 190.4-5, automatic contact mines were widely ■ ' 
fj%d on the high seas. In this way, the cl.'pm of neutrals 
Hid ctmtinue their trade as in peace time was impaired. It!;' | 
;l^ajme possible to warn them off a given area by the threat 
Ipl^e^losioh. The highway of nations became the preseryfi 'v 
combataut. When .this possibility had once hbwjii.', 
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admitteJ, tlie way was clear to interrupt all traffic with tlwj 
enemy, without nn extended category of contraband. It was V 
simply declared that neutrals would run the risk of beiiig ' . 
blown up if they ventured near the enemy’s coast. Ten 
years ago it pointed out in the Revne dc Droit Inter- 
national that if the destruction of neutral ships, under any I', 
circumstances, was legalised, according to the desire of the 
Continental Powers (and, subsequently, the Declaialion of 
London) — the way would be clear for bclligerciils to enforce ' , , 
a virtual blockade by sinking (under the excuse of nccx'Ssity) 
whatever vessels approached the enemy's shores. 

In the present war, (he evil consequences of the failme to 
protest cffectiN'ely against these novel claims is appaient. 

At the Conference (^f London tliey were all accorded a 
respectful liearing, and made tiu* suhjc'ct of con'promisc, 
instead of being called upon to justify themselves by the 
piactice of nations. The pupei safeguards with which the 
Declaration of that Conference surrounded them disappeared. 
The novel claims themselves remained— and remained to 
prove effective. Germany oiwned the war by laying mines 
in the North Sea. Britain counter-mined— ti:us closing the 
Sea in* a groat area of its c.vtcnt to neutrals. But her more 
characteristic move was the progressive declaration of more 
and more objects to be contraband, until at Ia.st ore, 
foodstuffs and “ nuts,” and, in fact, cverj’thing but the 
illogically exempted cotton, are within the term, and 
Gothenburg is as suspect a port as Bremen. The German 
reply was the cool announcement, not of blockade of the , 
British Islands, but of an intention to sink all ships report- 
ing thither, witliout necessarily inquiring whether they might . 
not be neutral. , The British answ'er goes outside the limits ,, '} 
of contraband and “warlike areas,” and founds itself on the,); 
principle of retaliation. ^That was the only resource left. )■ , 
And it is tantamount to repudiating International law)*'.^ 
altogether. Retaliation on enemies is a thing which ought i'll 

!'!'■ 'j.'s'K'v. 
' bV 
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' be ‘Very narrowly lim'tted. Retaliation' on irijjndis. is ‘ 
jbdefcnsiblc. M r. Ualfoar has published a' laboured defence ' 
ik/bf it, contending that if an enemy breaks the rules of 
’ . International law in one. particular, the u'holc system of the 
■'■’'■Law of Nations is, so to speak, removed from the s'late~^‘. 
■’s.and neutrals and belligerents alike must proceed without 
'f;'. reference to its dispositions. This is more anarchy, and not . 
even distinguished by the merit of ingenuity. * 


The Order in Council of 11th March, 1915. 

The precise terms of the British Order in Council will 
' scarcely repay study. The intention is, apparently, to 
'intercept the trade of Germany : but it is the reverse of 
clear what is intended to be done with it. .Apparently the; 

, idea is to do with it what the Prize (’ojirt thinks proper. 
That is neither satisfactory to neutrals nor fair to the 
Court. It is not the business of the Court to say what 
' is to be done with the innocent goods of neutrals, engaged 
on a lawful voyage to which we object, which we assume 
' to intcrruj>t. The Court is lowered by such a course, .and 
neutrals arc injured by it. Their position ought to bJ plain 
and certain. If we are determined, in view of Germany's 
misbehaviour, to interfere with their rights, their liabilities . 
ought to be distinctly staled by the responsible Ministers 
,bf the Crown. In points of detail, the Order is far from 
.:being as precise as might be desired. It is not only goods 
■ coming from, or going to, Germany, that are intended to, 
■,te intercepted, but also goods "the produce of” Germany. 

do goods which have originally come fiom that 
’^'bbuntry cea.se to be “the produce” of Germany? Po 
ifthey ever? The directness of the voyage is not taken . 
iiijfilto account, so that neutral sKi|(ls may be stopped from ' 
f^^trading between their own ports. And, of course, t'he pro- , ' 
»^bn of the Declaration .of Paris is gone, when enemy , ■ 
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goods neutral ships can be intercepted ^and subjected 
to some unknown troatiiumt in the IViiish ("ourt. TIjc 
goods may be requisitioned- -dou]>tlcss on the Admiralty’s 
own ierms— and if they are enemy goods, it will require 
a great stretch of the irnaginaiion to suppose they will 
be pajd for. Payment after tlie war is, of course, an. 
illusoiy thing: it can he thrown on the enemy hy the 
treaty of peace. The ^nly substantial matter is, what is 
to be done during the progress of hostilities. Tlie Aniericans 
seem disposed to accept the Order as n mitigated exercise 
of the right of blockade. It may bo true tbal an effective 
blockade may be maintained by a modern l]<‘ef at a con- 
siderable distance from the enemy's ports. Ihit it remains 
true tluit ar. ineffective blockade is not a binding tdockade. 
If modern conditions make* it impossibli' for eiuiw^ers to 
approach near enough to iTnp«)bO an efiective bloekathi, the 
right conclusion is, not tlut inefieciive blockades are valid, 
but that hlockadcrf rnusi be abandoned. The. truth is, that 
blockading has hccoiiK^ lees safe, and lofjnin.s more ships 
than it would have <iono a few ^oars ago— and tliat is alb 
There i-; no call for a levolulion. 

Tho Panariellos, 

Tliis curious ciwj concerned a shipment of silver ore, 
made to Englaiul, under the directions of a German pur- 
chaser, by a i'rcnch-rcgistcred company w'oiking in Greece, 
Was the ore subject to capture as on a trading with the 
enemy? It is well settled that an ally may be liable to 
have his cargo soiled if lie trades with the enemy; ^ ,aiid 
the French vendois \sete in this case very anxious, and so 
far as tho Oiininal law goc^s, j)cifectly well entitled, to 
repudiate any attevnpi to carry on such trade, and to ' 
deny all criminal inrentibn. But it must be obvious that 
the criminal penalties lately denounced against certain 

J 77iC Nc/i/imm (6 C. K. 403) ; 77ir A^avaifi' (4 tfi., 251), 
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. miscellaneous, acts of enemy trading cannot apply •to acts 
' done by allies dehors the realm. All that persons not subject . 
, to British jurisdiction are liable to is the confiscation of 
their proixnty engaged in trading with thf; common enemy, 
and in such trading, inoieover, as comes within the intor- 
nalioimlly recognised prohibition. There is, or should be, 
no question in prize cases of what \vc, or any other allied 
State, have thought tit to prohibit under criminal penalties 
to our own subjects by Municipal law. 

There seems cousidcrablo room to doubt* whether it is 
“tiading with the enemy,” in an intcnn'itional sense, to 
send a sliip to sea laden with his goods according to his 
directions but not ‘fnun his torntoiy, after the outbieak of 
war. The condeinuaticm of Ibis cargo of silver, destined 
for England, would be diflicull to justify hy any reference 
to precedent; indeed, The Samuel (4 C. R. 284) is against it. 
But it is further very doubtful wlicther the bhench company 
ought not, for llio purposes of the case, to have been treated 
as Groc'k. There are numerous cases in which British sub- 
jects, established in Detiniark and Portugal, have been 
permitted the privileges of Banes and Portuguese w^hen this * 
country was at war with P'rance: The Dunaous (4 C. R. 
255 n) ; 'The Emanuel (i C. K, J02); The Ann (Dods. 223) ; 
and The Indian Chief (3 C. R. 22). In one American case, 
The San Jose Induino (2 Gall. 268), an enemy carrying on 
business in Portugal was actually allowed the privileges 
of a friend. Tlio distinction no doubt exists, that in these 
cases the individual was not only carrying on business, 

, but ,was personally domiciled within the neutial territory; 
W'hilst in The Panariellas the company w’oikiug’thc (ireek 
mines may not be thought to have anything.hkc a personal 
. ' domicile there. But as a company cannot have a personal 
, domicile at all, the mere fact that its head oftico may be at 
Paris ought perhaps not to militate against the considcra- 
^i ; Jion that its business is substantuilly Greek. It is not , 
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" nece^ary to atgoe for the cxletision of th9 rule of TlW': 

Itmnuel from the case of neutral domicile to tlie case o(|^ 

, neutral house of trade. Tlicre are doubtless M'eighty argu* 
ments agaiu-st such a stcp--it is more than doubtful how fkr 
an Englishman who remained in England, wliilo carrying 
on through a manager an independent business in Portugal, 
would ever have been accorded the liberties of a Portuguese. 
But on the whole, if a company, though incorporated by 
1 French law, and possibly having an office in Paris, is sub- 
stantially managed and carried on in Greece, it seems 
probable that the analogy of a belligerent individual domi- 
ciled and carrying on business in a neutral country would 
properly apply. It is possible, however, that silver' ore 
might be r gardecl as contraband, and then The Ncptwiwi 
(6 C. K. 403) would witlidraw this protection: unless, in- 
deed (as is submitted), the company were formed of aculral 
individuals and had no substantial connection with tlio 
belligerent country of its'birlli. 

It should, however, bo once more pointed out that the 
, terms of the British [Proclamation against “Trading with 
the Enemy ” have nothing to do with the terms on which 
the goods, either of Allies or of P'fitish subjects, can be^ 
seized at sea. No such power of seizure is or could be 
conferred by the Statute and Proclamation; and although,' 
as Lord Skerrington remarked in The Orenstein ([1915],, 
S. C. 55), it may be very inconvenient that the two things 
should not coincide — penalties for trading, and capture of 
cargoes — it is difficult to see how, by municipal legislation, 
a nation oan, as against its allies, confer on itself powers;.: 
which by the Law of Nations it does not po.ssess. 

National Chapaoter,— r/ie C(a/i Grant ' j|; 

''I; 

Another highly important case on national character, 

The Clan Crattl (16th March, 1913). It is distinctly coiitt^i 
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j' lto ilie fluent, dictqm that .** place of business is id)?fi;isiye 
\:p>T all purposes of national character in war.” The place ,■ 

1 of business was in Kliartoum; the domicile of two of the' 

■ vihroe partners was at Hamburg. Evans, P., held that ' 
j itheir pro}H;ily in n cargo of beeswax shipped by the firm , 
in neutral or British territory vvas confiscable as.eneptiy 
property on board a British ship. The question of the 
; position of the remaining one- third Avas not raised, as the , 
" Crown waived the point that the third partner, though 
• managing the lmsint;ss in Egypt, was certainly a subject of, 
and probably domiciled in, (lermany. There is no doubt of , 
the correctness of the Picsidcnl’s decision — hut it may come 
as a surprise to those who have assumed that Genuan firms 
which are continuing their operations here can export and 
import goods without liability to capture. Possibly the fact 
that the Ciown does not interfere with them, or does put 
them under sujiervision, may be construed by the Court as. 
equivalent to a licence to trade* In the latter event it 
certainly is; but (apart from the Alien Enemy Cases) it 
does not appear to be so in tbc former. 


Captors’ Freig'ht.— The Roland. 

In this ca.se the Couit wisely and propeily (if it may so 
be said) adhered to the established rule, according to which 
no freight is to be paid to the raptor for goods on boaid 
ships which are seized as enemy property and taken to 
van unexpected destination. Any other rule would, as Lord 
Stowell said, in The Torttma, involve an inquiry difficult of 
^execution and uncertain in result. The gooiis* have not 
^j’Jbeen taken to the place where the owner, wanted them. 
V.No one can say exactly what he ought to pay for having 
jTthetn taken where the captors have brought them. 

Roland the argument in favour of allowing .i reference, 
ascertain a prowr sum to l^c paid to the captors' as. 
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pro m/rt freight was attempted to be fortified bjan allegation 
that the German Municipal law — the law of the flag under 
wdiich the shipment was made — allows it. Such a rule 
cannot alter the general principle laid down by our Court V' 
as a rule of International law, over-riding all municipal * 
legislation, including our own. 

Belgium. 

The penal requisitions which are said to have been 
imposed by the Germans as a moans of coercing Belgian 
refugees to return to tlie country cannot be defended. The 
§ole legitimate iHir]»ose of requisitions is to serve as a sub- 
stitute f(;r tlie supplies which, accoiding lo the usage of 
war, migli' be demanded for the subsistence of an army 
from the territoiy it (HTupies. Penal requisitions arc quite 
illegal ; and they cannot have the excuse of itillitary neces- 
sity, unless that can be phjjuh'd for any and (ivery measure 
which a belligerent thinks \icsirablc. 

Retaliafion inb War, 

We l)ave touched above on the reiiliatory measures 
■directed against (human trade. The further question 
remains ol tlie propriety of retaliatory measures against 
German ofScers. Submarine officers who have attacked 
merchant vessels aie, it seems, though w^ell treated, sub- ‘ 
jocted to u certain moral stigma by being segregated from - 
other prisoners. Germany pnUested, and it might have 
been regal ded as a siiflicient reply, to observe that Great ' 
Britain would be quite content if all British officers in, 
German Ifands were treated as well. The question has 
been too much licalcd in the Press as though the re- ' 
prisals exercised <jn these officers were intended as a foriti;' 
of penalty upon tlicm personally. Colour wiis unfortunately 
given to this vlew^ by tlic official statement which talked ;, 
of inability to recognise them as honourable opponents. /It!.. 
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, ;■ ;\vas unnecessary and impolitic to adopt this line. Vjearious 
, retaliation is a common thing in war. To retaliate on 
the instruments of a supposed improper policy is quite 
permissible as a means of putting stress f)n llio authors of 
that polic)-^ — and it need not be collided with a denunciaUon 
of the tools, who, if not entirely innocent, are yet, placed 
, in a diflicult and delicate position. There are some acts 
which are so brutal and shocking that the instrument 
cannot even be excused by insfaiit terror. But there 
are others whirh may conceivably be represented to a 
subordinale officer as dreadful, but justifiable, exercises of 
the riglils of war. In IIk-sc cases, the better policy is to 
avoid personal qHaruds with the subordinate— 'though it 
may be p<ditic, and is ceitairily lawful, to treat him wilh 
severity. , 

The analogy of llie spy docs not lielp us much. For the 
spy is always and necessarily a volunteer ami a free lance. 
He acts singly; and if he does not like his allotted job, he 
can easily desert. As v\ah pointed out in these columns 
three or four years ago, the s})y is ticated severely because 
of (he personal quarrel which the soldier oiiginally had 
with him. He betiaycd his confidence. And he bClraied 
it deliberately. I'or he was outside the p.nvcr of his ow^ii 
side, and he chose to cany out his treachery. 

The Alien Enemy Cases* 

Tliesc w^ere briefly alluded to in our Notes of Inst 
. February, A perusal of the judgments in cxicnsu only con- 
firms the view that the decisions depart from established 
precedent on little or no aiithoiity. Civil War c:ist;s are 
,'not enough; a rebel remains a subject, IV dh v. Williams 
/ ,is not enough: it was decided on very particular facts, to 
.\yhich the ('oint docs not alludi', but AIciMor v. Smilh is 
directly in point, and is ignored. The opinions of Lords 
■ JPavey and Macnaghton in Jamon v. DriefuJikin Cousoliiiak'J 
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Mines, i,frf;,,are ignored. As to the status of,foreigri:bj^w?^ 
, companies, registered in this countrj', it is agreeable tb ^nj^l 
the views expressed in those pages adopted in full by '§i^‘ 
H. B. Buckley, the first authority on Company law. ()tL'A 
tho whole, the judgments in the other cases fail entirtiiy v 
to conyince; or even to adduce food for argument. TheyV 
mepely assert. •!’ 

Fopee MsOeure. 

In Millar v. Taylor (ist and 8th March, 1915), it was 
decided that the piohihition of the export of sugar and con-. 

. f^tioncry. issued on August loih, CMUcelled a coiitnKt for. 
ijie sale of conieetionery foi export. The jXTfonnaiice of 
the contrar' i.c., tlie mere dtdivery in the United Kingdom, 
would appear W he neither impossible nor illegal — but in 
fact it would have been so, since the course of business wjus 
that the vendors were really expotters. The Custoni.s autho- 
rities paid them the sugar drav backs as on an export, and. 
although the country of e-xport would sulistqucntly be deter-, 
mined by the British purchascix, the contract of the vendors 
was benevolently regarded by Rowlatt, J., as a contract to,' 
export. Its performance thus became illegrd ; and being.! 
illegal (for however short an actual period) by British law, 
there was no need to inquire whether it was an impossibUity ;■ 
for the ce-ssation of which the parties might reasonably be', 
required to wait. It instantaneously cancelled the engage-!' 
ment. It is difficult to follow this rea.soning, and to regard 
au Irish firm xvho engaged to supply goods to England for 
future export, as an exporter merely because, for conveni- 1! 
enco, the , Customs drawbacks were paid when the goodij' 
left Ireland. If the contract was to supply goods, not! 
exporters, but for export, tlie stringent rule discharging 
contract would bo inapplicable. We should have, to 
the much more difficult rul<! which cancels a contract whiiiiid'!!| 
its fulfilmcnl depends on the existence of a particiihir staf!^;|jE.| 
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thi? case thr continued power of the ptordbasor tp', ;' 
?|fep6rt. The Coronation Seat Cases threw the law oil thfe siibr ; 
|ject into the vaguest uncertainty. Previously, it was agreed. /' 
i;%, at a change of circumstances made no difference'— pnlesS ’ 
i, iit'destioyed a specific thing, the subject-matter of the cou- : 
tract: or destroyed the personal capacity of an individual to',', 
i 'execute it. Kut these cases extended the cancellation to all ■ ■ 
iinstances where l)olh parlies contemplated a certain stale of • 
affairs, as the foundation of the contract. And since it was 
also held tliat cancellation leaves sums in -the nature of 

( 

premiums inocovcrablc, the inequitable, result follows that 
A. niay lose .nil benefit from a contract with B., whilst un- 
able (o rerover froiii th.it i»eisonage sums .already paid upder ’ 
it— -at any rate, if the payment was not voluntary and pre- 
mature. Was, then, the continued powCT of immediate 
export the foundation of the contract in the eyes of both 
panics ? Is it not nioic likcdy that, if they had been 
; interrogated on the matter, l>olh would have said that of 
•course they expected export to be uninterrupted, but that, 
if it were not, the buyer would assume the risk ? The case 
. is a good c.xample of the difficulties which must necessarily 
arise when the apparently benevolent rule of the Coronatitm 
i^Seat Cases is put in actual application. No one can say bow 
■fsw the parties thought of contingencies, thought of them as 
conditions of the contract, or would have regarded them had , 

. they thought of them. TJiat they probably never thought 
pf untoward events by no moans shows that they me.'int 
Jtheir contract to be subject to all going well and smoothly. , ; 

Beqtulsition.— rf)e Anfares. * i 

i,V ‘ ' 

in TheAntares {Tima, ist and 8th March, 1914), a parti; 
fchlaJly audacious argument was advanced. A Swedish vessel 
,^^d been brought in on suspicion that lior coi)pcr cargo w'as , ' 
j^sbutraband. Once within the jurisdiction, it was claimed l^ -' 
Cfown in virtue of its powers to requisition supplies ui^r , 
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the Bngarice, fts an act of State against a fofcigner. It is . 
obvious that the/«s angarur can only l)e exercised within the ' 
territory of the belligerent Power, or in that of its enemy 
(or perhaps its allies). And the Cnmn cannot take advan-‘ 
tage of its own act in bringing a neniral ship within its 
territoi^^ for trial, to seize it Iheie. It is there for one 
definite purpose only. The deftmee of “ Act of State against 
a foreigner,” which niif'ht he good in a nmnicipal Court 
{Enron v. Denman) is out of place in an international one. 
The President avoided a decisio)i on this point : and decide^d 
the question cm tla^ narrow ground (hat O. XX IX r, 2 of 
the Prize Rules muferred no jmuer t»ii the juilge to rdtiast; 
:property to the ("rown if there was any reason tn believe 
that it \yo^ entitled to be ieIcas*Ml (to daintanls). The 
Kegistrru had rikade such an nnler, and his Lonlship simply 
reversed it; leaving the C'rown to enfoice its ;//s (if ' 

any) and its acts of State (^f sucli) l)y other means, 

Ship’s Nationality.- T*/?© Oriental. 

Here we hove the case of an a*%r>erte(l Swedish jacht, or 
lialf-Sucdish yaclit, the riutioual chaiacb.»' of whose papers 
‘and register is not stated. That slie was (lying a “ Hun- 
garion ’’ flag is clearly an immaterial circumstance. There 
is no “ Hungarian ” flag ; the national tricolour is not worn 
by merchantmen^ and its display is a mere ornamental 
decoration, like the display o( the Irisli harp on an Irish' 
boat. Captors wue alhnvcd to adduce evidence that the word . 
^‘Hungaria" was partly decipherable on her stern. This ' ;' 
is of doubtful proiwiety; but in any event, there is nothing ■ 
to prcven\ a Swede from calling his yacht llimgariai , 
especially if slic is i)art-owucd by a Hungarian son-in Jaw. ;• 
She had a Swedish master and crew, and was entered ^in a i-: 
Swedish yacht club. In these circumslahccs, the most that , !■ 
could have been done was, it is submitted, to condemn the : 

iDciiety of the Hungarian ])art-owiier. The Court, however, ; 



s’: ■' CURRENT notes 0 ^ international 'JUW,;.- 


347 :. 


. decided to condemn tiie whole. It was arjfued that, the 
^vessel (if Hunpirian) ouf;ht to have had the days of grace 
for exit allowed by the Hague Convention. That grace is 
.probably facultative merely; but in any case the President 
,, rejected the argument, because the Convoniion only applies 
to merchant vessels — ^and a yacht is not a niercliaatinan. 
That is a narrow construction which perhaps takes in- 
sufficient account of the intention of the T-rcat}^ whicli v^as 
to except warslnps, and not to attack vessels of pleasure. 


“Restraint of Princes.” 

Linseed was shipped fiorn Buenos Ayres in the ss. Andrew 
and the Otciiiuu and became a constructive total loss, having 
sustained sncli a depreciation and deviation as amounted to 
a loss of the venture. Tlic insured claimed on a policy 
insuring loss by restraint of princes {Saudny v. & F, 
Marine Insurance Ce,, laL, ist I'eb^ ^9i5)» It has long been 
a moot question whether the acts of the British Crown 
come under this term or vNhcthrr it is not properly limited 
to acts of fuicign pc»lontatcs. In the case of this linseed, 
the voyage to Hamburg was prevented, not by finy act 
of a foreign Power, Imt by the outbreak of war and the 
consequent coming into play of the general udo against 
enemy traffic. The fact that British and French cruisers 
"directed the ships to proceed to a Britidi poit does not 
affect the question. Was the ordinary prohibition against 
, completing a voyage to the enemy country, then, a restraint 
of princes.” Bailhaclie, J., held that it was, but the weight 
) of authority seems to be very decidedly the other way. The 
desire to hold the shipper covered operated to make bad 
law, It is dubious, in any event, whethef the ordinary 
-operation of the ordinary law, as distinct from a specific.’ 
Governmental interference, can ever be styled a ** restraint 
. pf. princes/’ Tn B 
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T WO loiTg-establishecl principles were recently. copv 
sidered in the flousc of Lords, and while one 
modified in a way some great judges have suggested il*! 
• should* be, the other, with all respect to the (iistinguishe||^,; 
tribunal in question, was applied verj’ Jiteiully and even 
' in a somewhat pedantic way. 

' The first principle w.is as lo the grounds on which a' 

; iSaed sum reserved in a contract as payable for broached 
■of its stipulations is to be regarded as a penalty. Most, 
';'of the rules as to this have been finally settled many years 
. ago; but one has never reoei\od the complete acquiescence. 

, of lawyer;. It was this, that where the sum reserved is 
made payable On the breach of any one of a number of 
stipulations, the breach of some of which would in the. 
nature of things result in different amnuiits of damage, . 
the sum must be considered not liquidated damages, but 
a penalty against which .the (^ourt would grant relief. .■ 
.This rule was criticised by Je-sseb, M.IL, in ^'altix v. Smith 
(L. R. [1882], 21 Ch. I). 343, at p. 2f)2). end by Rigby, L.J., 
in Willson V. Love (L. K. [189O], i (,}■ B. but never» 
ihclesB it has remained the established principle on which 
the Courts have acted. Now, however, in Dunlop Pneumatic ' 
Tyre Co., Ltd., v. New Garage & Motor Co,, Lid. (L. R. [1915}, j. 
A. C. 89), the House of Lords have decided that it only.;' 
applies where the amouitt rcsen'cd would be plaitiJy eicor* i. 
bitaut if c.vacled for the breach of sotne of the stipulations;.^ 
to which it is aunexod. , "7/; 

The second principle related to the construction of vlrillisi;,/.“ 
It is a nile ofdutcrproiation that where a bequest is made''s| 
to an object so described tbat the description will apply,;’' 
^'ith absolute accuracy to one object only, this object., 
take although there are other objects to which the ,dosi.:'S; 
ciiption will, partially apply. The good teiisic of. this',rfl||tj 5 | 
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2,^hn6t be questioned. But surely it should be' Kmiteo.;. 
jj,Jf a testator made a WjJl according; to the law of his 
i'jdbniicile and intended to be construed and enforc^ by 
law of his domicile, 'surely his descriptions of the' 

' bblpcts of his Ix^qnests should b^priw^ facie held to apply to' ' 
;'things answering them within the country of his domicile. ';»■ 
If I, living in London, leave a gift to, say, “the Charitable ^ 
'and Bencs'olent Society of St. John,” andtt turns out that ■ 
■the full name of the Society is the “ London Ciharitable 
■ and Benevolent Society of St. John,” bub that there is , 
in Canada a “ Charitable and Benevolent Society of St. 
John," without qualification, is the rule to be rigidly, 
applied, and tlie (latter society, of which I may never 
have heard, be declared to be entitled to my gift ? That 
is what the House of I,.ords has decided in National Society 
for the Prevention of Cruelty to ChiUiren v. Scottish Naimial 
Society for the Prevention of Cruelty to Children (L. R. , 
[igjsj, A. C. 207), rnversirig the judgment of the Court 
,.of Session in Scotland. There the testator (a Scotsman 
residing iu Scotland) left, nmoug other bequests to Scottish 
charities, a legacy to the “ National Society for the Pre* 
vention of Cruelty to (Children.” There is in Scotland a 
wcid:y of this name, but it is called formally the ” Scot* 
tish” National Society. There is also a society in England 
of this name without qualification. This society does not 
; cany on work in Scotland. The House of Lords — though 
'there w'as no evidence to show that the testator knew 
of,' the existence of the latter, and there w'as evidence 
' of his interest in the former society-held that the latter , 
i'took the gift. If the “National Society" had fts habita-, 

!' tlon in, say, California, would they have come to the sam«! ' ; , 
;,‘4Wision? In principle they should, since, so far as Scots . .f’ 
fe concerned, 'England is just as much a foreign country' 
^ the United States. The decision can only result in, the ^ ’ 
of teistutors’ obvious intentions, and promote, .that, . 
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litigatic*n over charitable boqne'^ts which is njaking sensible 
testators hesitate to bequeath to cliaritios money which ^ 
their experience shows is as likely ns not, through some . 
slip in description, to be bequoalhcd to lawyers. In pas- , 
sing, it may be noted that there was not a single riianccty ' 
lawycn among the learnetl lords who heard this case. 

What advantage arises from reporting cases heard before ' 
a tribunal which declares that it is not bound by its own 
previous decisions? In the Pcira^^c C\isc (8 Cl. & 

, F. 144) the Committee for Privileges held that the assembly 
of May jqlh, leqo, was a pailiament for peerage purposes, 
and that, consequently, one who was proved to have sat in 
it hold a peerage by writ. In the 5 /. Pednigc Claini 
([1915], *V. C. 282) tlie same Coniinittee held the loverse. 
Lord Parker of Waddinglou laid dowji the uilt* that 
previous decisions did not bind the C oirunittee, and then 
proceeded to state Iht. principles upon which cases before 
the Conimittee were decided. How those principles came 
into existence except by virtue previous decisions his 
lordship did not exjdain. The result is ihal the descendant 
of a man who sat in this assembly, which the King ignorantly 
described as plenum payliamentum, and whose heir was ‘ 
summoned by writ to many assemblies which arc admitted 
to have been parliaments, is tedd that there is no proof that 
his ancestor ever w as a peer, which may be law, but on the 
face of it is not common .sense. 

A point is decided in James lioscoe {Bollou) Ltd v. Winder 
(L. R. [kjxs], r Ch. 62) with regard to the rule in Halhti's 
Estate (L, K., 13 Ch. 1 ). 696) which, it seems strange, has ^ 
not been decided before this. In rc HallciVs Esi-ak [suprei) ' 
laid dow'n the principle that where a trustee paid trust’ 
money into his private banking account, and afterwards; ■■ 
drew^ money for his own use from the mixed fund, he must ; , o 
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be taken to haye drawn out his own money first. This pre* 
supposes that lie had money of his own t«) draw out. John] 
Roscoe (Dulioii) IM, v. Winder (supia) decides that wliere hd 
has none his drawin^^^ must be taken as what, in fact# they 
are, drawinj^s out of the trust, money, and tlinl when he 
suhsecpiontly pays in money of his own, tin's is not' to bo 
taken, in the abstince of evidence to that effect, to be 
intended to replace the trust money which he has irnproperly 
appropriated. 


The case of In re Caledon (Earl)^ Alexander v. Caledon 
{Ear!) (L. R. [ 1915 ]. i C'h. 150) is not altof^clher a satis- 
factory de.cision. There a testator devised a hou^^e to his wife 
for life, witli remainder to his first and other sons in tail 
male, and he heqncathed certain chattels to his wife for life, 
and then to the pcrsioii who shall at her death become 
entitled to the possession*’ of the house. I'he wife and 
eldest son disentailed the house and losettled it to such 
uses as they should appoint, andju default of appointment, 
on the uses declared in tlK* will. This disentaihnent would 
seem to j)ut an end to all remainders fulio^^ing the eldest 
son’s estate tail so far as the will was concerned, and to 
make him the sole person wliu could take the house under 
it. In other words, lie became the only person who could 
obtain p(;5session of the house under the will ; any other 
person obtaining possession would do so under some other 
act or instrument. But Joyce, J„ held that the gift of the 
chattels did not vest in him, but was a contingent bequest 
which will vest in the i)crson who, on the wife's death, is 
entitled to possession of the house. If that person is a 
purchaser for value of the house from the .wife and son, 
will ho be the person entitled? Or, aie the words “shall 
be entitled ” in the will to be read in such event “ should 
have been but for the sale of the house entitled’^ to the 
possession of the house? 



.JlbfES' ott’ CASES (;eWei)(jisi&)'; ..i' 

'.f;’;' - Ibelivety is ri^ssary to complete a gift ' of chatteiisi'’ 
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\{ . is not necessary to complete a transfer of them in 
• by dedaratioa of trust; but it has long boon a pr|hciide;;'',; 

■ of equity that, •where a gift was intended, the words 

gift will not be hold a declaration of trust in ordet td;''{ 
make a gift, bad ot law, binding in equity. In donaifones'"^ 
„ wor/is causes actual delivery is not necessary ; what may be y 
i.calM symbolic delivery i.; sufficient. But where there is 
' symlwlic delivcrj' merely, is the Court to hold that that , 
•which all the evidence indicates was intended to be a gift 
'"inter vivos wus n lioiufio mortis ectusa? That would sceui . 

' to be the effect of In re Wasserher", Union of London &SiHitIifi ■' 

■ ^^mh, Lid.,v. Wasserberf; (L. R. [1915], i Ch. 195). It is . , 
true, Sargaiit, J., says in his judgment, that he is convinced 

. that ii the (ieceased there at first intended a gift inter vivos, 
he afterwards chauged his mind. 'I'he grounds for this ron- 
, viction are not stated, and certainly are not very apparent. ■ 

It sltould be noted that Lord Ashhmton v, Noctiu (L. R. 
[1914], 2 Ch. 211, referred'to in our November issue, p. 90), , 
has been reversed by the Court of Appeal, Kennedy, L.J<, 
dissenting. (See Ashburton {Lord} v. Noain (L. R. [1915}, ' 
;,l Ch. 275-) ) The practical ground ttf convenience given hy 
Swinfen Eady, L.J., is probably the safest on which to base"'.! ■; 
this reversal. _ - .i , 

: In a certain very learned treatise on equity, the writhe, ' 
after stating in the text That a restraint on anticipatidh ^., 
\ imposed on a legacy to an unmarried woman did not 
vent her being put to election if, in the same will, property 
to which she was entitled was given to another peirso8,'x| 
added in a fopt-note, “Kckewich, J., has decided to tie; Vj 
con'trar}’ : B aynes v. Foster ( [1 901] , i Ch. 361) Some •orities 
expressed themselves in strong terms about this note."';';? 
Well, at any rate, it and the text were both correct: /« 

•, Hargrove, Hargrovi v. P«f»,(L. R. [1915], i Ch. 398). ; ' i ;i| 
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>'■ lit is important to remeniber that the effect of , 

•(Act 1891 (54 & 55 Viet., c. 39), sect. 14, sub-sect. (4), is tfeaf 'l;); 

, ini un.stamped docunient which requires a stamp cannoit.. 
yfie received in evidence except in criminal proccediogs i I 
yfor any purpose whatever, including a collnteral purpo^ 
’>iFengl V. /vjjgi (L. R. [1914], P. 274)). * ' , 


'• During the continuance of the war the cases of Th , i 
Tommi and The Hothemnd (L. R. [1914], P. 231) will have 
, an importanf cffitct on attempted sales of vessels belonging , , 
to members of belligerent States. These vessels belonged 
tof a German cftnipany. In July, 1914. they left German 
ports, and on .\ugust ist (the date of the Declaration of War 
between Germany and Russia) they were on the high seas. 
Whilst thus in iramitnan attempted transfer took place from 
the German company to an English company whose shares 
w^rc wholly held by Germans. At^ that time they were en* 
titled to fly, and did fly, the German flag. There was no 
delivery of the vessels before live war broke out lietween 
Great Britain and German^ and no completion of the ste.p.s 
'refjuired for legal transfer. On August 5fli (the day after the 
Declaration (,if War Itotwecn these countries) those vessels 
wore detained in England and Scotland respectively by the 
proper authorities. The l^residcnt of the *\dmimlty Division 
' (in Priiie) made an Onlor for the detention of the two vessel^ 

.dn the grounds that (1) The nationality of a vessel is deter', 
mined by the flag she is entitled to fly, and at the time of 
^seizure by the antlioiitios here that flag was German; and ,, 
li) That the alleged transfer in transUu was invalid, as mere . 
dommunicalions which may suffice to bind the parties in .1 
Jtitoe of peace are insufficient to change the •ownership of,’, 
property in lime of war, as against captors whether 
■frnminenf or actual belligerents, and he «'xprossed a doubt,"i’ 4 ' 
a company nominally English but consisting (as in ; ' 
1 ^,'lPtt^) entirely of aliens, can.owti a British ve.ssel. , , \ , 

. . , , '213 ^ 
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Willi this case a useful comparison may ho made with , ' 
that of Kohimon & f'o, v. The Conlincntal hmimice Com- \ 
pmy of Mavuliam (L. K. [10T5], 1 K. H. r55)* In the 
latter case D.iilhache, J., decided that an alien enemy, if , 
objection be taken by tlu‘ defendant, cannot sue as plaintiff 
in Gift* Courts and caiiiiot pnK'ced with an action pend- ■ 
ing in those Coiiits wliilo the state of hostilities which 
makes liim an alit n oneiiiy lasts. Wheiber he can sue 
or proceed with his action if no <*bjec{ion bo taken by 
the defendant is peihaps open to doul^t.” l^ut ‘“there 
is no rule f»r Common law which suspends an action in 
wliicli an alien <*Tioiiiy is defendant, »riiid no jul(‘ ot ('nminon 
law which prevtaits his appearinj.^ and condimtin;: his 
defoncr ” either persuually or hy comihcl. The learned 
jucl^^e, m the coinsc of his jud|i,mient, '<a\s: “ I am not 
such a convinced discii)Ie of Ron-.sean as to bo able to 
base any opinion upon Hic princijiles of sm'ial compact/* 
The learned editin' of the Uiftnh (Sir Frederick 

Pollockl lias appendeii a note to this obscivation tliat 
** the doctiine of llie social contract as found in American 
publicists is deiivcd from Locke rather than fiom Rousseau, 
See Sclier^^'T, I'lw of Modem T,tbnt\\ New York, 

1904 ” ! 


Tile Court of Ciimiiud Ap}»eal liad to consider unusual 
circumstanci's, and theii effect, in the case (»f The King v* 
Ketkridf^e (L. R. [1915], i K, 15 . A juror, after the 

jud^e had summed up in a criminal trial, separated himself 
from bis colleagues, and, not bcinj^ under the control of the . 
Court, conversed, or was in a position to converse, wdth 
other persons The, C.ourt held that this was an irregularity 
w'hich rendered the w'hole proceedings abortive, and IhaL 
it was not noces.^ary or relevant to consider wdiethcr the ' 
irregularity has in fact prejudiced the prisoner, and that • 
the only course open to the Court was to discharge thfe. ';: 
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' jury and commence the proceeding's afresh. It appeared 
that, after the Slimming up by the judge, the jury, upon 
. the trial of a prisoner for felony, expressed their desire to 
retire and consider th.eir verdicr. The Court bailiff, having . 
been duly sworn, piocecded to conduct tliciui to the jury* 
room. One of the jurors, apparently not uudorsKmding 
^vbat they were intended U. do, departed from his colleagues 
and left the building, and was absent for -about a (jnarter 
of an hour, when he rejoined his colleagues, his absence ap- 
parently not liaving been noticed. After some deliberation, 
the jury rtturned into Court and gave their verdict, finding 
the piisoner guilty. The conviction was therefore quashed. 

At the present Unut the dt'cisit^n hi Cl it iuor^ an Coal Com^ 
patty V, Glatiw) 'finish tre Slandtit}!^ Joini Committee and othen; 
Ptmcll iJiiffryii Steam Company v. Same K. [1915], 

X K. B. .jji), is valuable. The rases W’cre tried before Mr, 
Justice Bankos without u jury on •the preliminary questions 
of liability, lie* decided that “ The piwver of rhe Chief Con- 
stable of a (.'(yunty, in tinitjs of emergency, to stiongthon his 
own police force l)y the addition of constables belonging 
to tlie police force u< aiKitlier police authority, is not limited 
to cases in wliieh his own polici* authorit}' have, under 
sect. 25, sub-sect. ,j, of tlie I'^oJicc Act, 1^90, delegated to 
him the jiowor to do so. He is, by virtue of bis office, 
under a duty to prcst:rve the peace and to protect life and 
propcily in the county, and, in the discharge of that duty, 
he may, when necessary, engage the assistance of outside 
'police, and In; may do so upon the terms, amongst others, 
of providing thorn with board and lodging. The cost of 
providing such board and lodging may, subject to examina- 
^ tiou and audit by the Standing Joint tr.omniittee of the ; 

; ' County, be recovered by him from the County I'und, under 
' sect. 18 of the County Police Act 3>S^9, as being extra- , 

/ •ordinary expenses necessarily incurred by him in the. 
../ifexecution of his duty.” 


J.H, 
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^ . In an action of ' damages for collision, The Sleam^p^ 
Tieeth^rove Co, Lid. v. Akimehiabct “ Fjord'' of KrisHani'a 
I L. T. 19), in which the defenders the 
plea of compulsory pilotage, the collision tcH)k place in the 
Clyde, and the defenders’ ship was at the time in charge 
of, a licensed pilot. The Act of Parliament applicable to 
the Clyde declares pilotage to be compulsory within the 
River Clyde as distinguished from the Firth of Clyde, 
the boundary between the two areas being defined by 
the Statute. The defenders’ ship, which was the incoming 
vessel, had not reached the River Clyde as so defined — ■ 
and was thi." outwith the area in which llu' Act made 
pilotage compulsory. . Hut the bye-laws of the pilotage 
authority (which were not challenged as itUni vine) pro- 
vided that pilots should go on board incoming vcs.sels, not 
' at tl»e boundary of the compulsory ajca, but at the port, 
of Greenock, four miles farther down the Clyde, and the 
rattes payable under the bye-lafvs applied to the whole 
joiirnsy from Greenock to the disstination of the ship. 
The defenders’ ship bad passed (irecnock and had taken 
- a ' pilot on board there, and the case w'as taken on the 
assumption that the collision was due to his faulty naviga- , . 
, tion. On these fiicts the First Division (Lord Skerrington, 

‘ dissenting! sustained the plea of compulsory pilotage, on 
. the ground that, although the ship had not reached the,.- 
compulsory area, the pilot wa.s compulsorily in charge, and),;; 
that, accordingly, the relationship of master and servant" 
was never constituted between the defenders and the pijpti ,, 
The judginent'is in line with the cases of The General, Stmm\ 
Navigaiion Co. Lid. v. The Jlriitsh and Colonial Steam if avi^df 'y. 
■ tioH Co. Lid. (L. R.. 4 Ex. 23H), in, the Exchequer Chaipbcr,;;^’ 
and The Char lion 8 Asp. M. L. C.. 29), in the Coiujt^' 

of Appeal, although tlicie is this difference in the facts that^vj 
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earlieif cases, the ship which fileaded , cpiUpuLw)?;'' 
(i'ipiiWtage liad passed through (he compulsory area hot had. , 
not, reached the point at which, under the bye-laws, , fhe 
'•-.pilot left the vessel. Lord Sherrington’s dissent ^nis 
'■■hardly to give sufficient weight to the consideration that..;'. 
‘ ■■the constitution of the relationship of master and Servant , 
is necessary if the shipowner is to be liable for the pilot’s 
' fault. Ho makes no serious attempt to distinguish the 
Englisli cases, and his view, if adopted, would load to ’ 
an unfortunate divergence between the laws . of the two 
countries. 


The decision of the same Court in IViYsoii v. Glasgow & 
South Wextern Railway Company ([1015], i S. L. T. 8), is 
of somewhat doubtful soundness. The action was one of 
damages for personal injuries, brought by the father of a 
young boy who had been injured in a goods hoist belong- 
ing to the defenders. The boy, who was between .seven and 
eight years of age. had gone to (he station where the hoist 
■w'as situated in order to meet Iifs father, and he stepped on 
to the hoist, which was used for carrying goods from a , 
bridge to the station platform. The front edge of the 
'-floor of the cage was about six inches away from the wall 
of the well, and the landing in the bridge projected about 
,', 4 ve and o-half inches beyond the wa!ll. As the cage was 
. asicending from the platform to the bridge, the boy w'as , 
'injured in conse<]uence of his foot being caught between the 
'.floor of the cage and the edge of the landing. The pursuer 1 ,, 
iayetred that the defenders and their servants allmved children 
jSlid other persons to travel in the hoist. The fourl (re- 
yCTSing the judgment of Lord Anderson, dissentientc Lord 
';.;Slcemtigton) dismissed the action as irrelevant. The Lord , 
''.President, who delivered the judgment of the majority pf - 
the First Division, held that there was no relevant avermeot 
construction, aftd that the defenders could .not „l >0 .> 
to anticipate the accident which happened. This' y 


.‘©f.'faulty 
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may quite well have been the case if the lift bad been usfed’ ' 
solely for its proper purpose of carrying goods, but it is- 
doubtful soundness in the case of a lift which, on the' 

‘ pursuer’s averment, was allowed to be used by young 
children. The child was in tlie station witli the rights of 
a licensee; the hoist was an attractive plaything; and the 
accident showed that it was dangerous. There would thus 
seem to have been present the same elements of allure- 
.ment and danger as the House of Lords, in Cooke v. 
Great Railway of Ireland ([1909], A. C. aiu}), held 

to be sufficient to entitle a jury to find for the plaintiff. 
Nq doubt in Coohe'^ Cenc the dangerous plaything was a 
turntable which was out of order at the time, but this 
hardly seems sufficiont to distinguish the two cases. 

In a prosecution under the Trading with the Enemy Act 
of last year, Advocate v, Inucs ([19^5] » i S. L, T. J05), 
the panel (the Scotch jiltrase for an accused person) was 
charged with having in (')ct(»!>er, iqiz-j, written and posted a 
letter to a neutral, u'quesling him to ash certain (uiemies 
whether the panel could deliver to the said enemies any 
goods*for summer orders, and thus attempted to trade with 
the enemy. The panel pleaded in the first instance that the 
indicluiont did not .set forth an offence, because the letter 
was addressed, not to an enciny, but to a neutral who was 
not said to be the agent of an enemy. The Lord Justice- 
General repelled the objection, holding that a person 
desiring to trade with the enemy might select a neutral 
as intermediary, and thus attain his object indirectly. ’ A 
second objection was taken that the imlictment did not 
disclose anything more than preparation to commit an 
offence, but the Lord just ice* General held tliat, while the. 
wiiting of the letter might be only preparation, the post- 
ing was an overt art which the jury might bold to be an 
attempt. The case was accordingly allowed to go to trial, 
but the panel was ultimately found not guilty. 
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' lb Bumll V. Bttmlh Tn: ([1915], i L. T. loi), - 
shipping sliares belonging to a trast were bought by the 
, wives of two of the trustees, aiul the transaction ■ was 
..challenged by a cestui que trust It was proved that the; • 
‘ ladies had separate e.strile which they managed themselves, 
and that tliey bought the shares on their own initiative and 
not at the instigation of tlieir husbands. The shares bad 
been advertised by tl)(^ trustees (as there was no market for 
th(jm on the Stock Exchange), and they liad'been specially 
offered to the otlier sliarcholdcrs of the comj)anies. Tlie 
price paid was a full one, being equal to tl)c highest price 
offered by any other person. The Court rejected the view 
that the transactions^ weie purchases by a trustee from the* 
trust estate, and they declined to lay dowm a rule of law that 
a purchase from a trust (istate by tl»e wife of a trustee was- 
necessarily illegal. They recognised that in view of the 
near relationship between the trustees and the purchasers, 
the transaction must be. strictly •semtiniseJ, l)Ut, applying 
that scrulinj, they held that the tiausaction must be 
sustained. . 


The l^inancc (iqoq-io) Act jgio has been responsilde 
for two decisions. In CAas^ v. The Cummmiovers of Inhwil 
Revenue ([19J5], i S* L. T. 297), the referee under the 
Statute had valued certain farm lands as at jolh Ai)ril, 

' iqoy, at the agricnltniMl value. It ajjpearcal, liowevcr, 
that at tl)at date there was a stioug probability that a 
. body of w’ater commissioners would find it necessary to- 
purchase the lamls in question, in order to secure the. 
purity of their water supply, and that they had obtained 
powers for the purchase of these lands (among "others) by, 
agreement, ‘ The Valuation Appeal Court dicld thiit this 
W’os an clement of value wdiich ought to be taken into 
account, and remitted the case to the referee to take, 
further proof. After taking proof, the referee repeated 
f his former findings, holding that tl»e clement referred to 
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;,.Sy;iihe pourt sufeE minor importance 
’ Oply lead to a noojinal difference in the figitres. Op 
,;’vcase again contiiig before them, the Court (Lord Cajl^" 
• difesehting) held that the referee had failed to give effedit' 
tip . the views they had expressed in remitting the ca^;;, 
and that it 'was necessary for them to take the mattet; 
, into their owti bands and value the lands on the materials* 
before, tlrem. The Court wore, no doubt, right in holding' 
that the probability of the Water Commissioners requiring 
,thei lands was an element to be taken, but the weight to 
. be given to it was surely a question of fact on which the 
referde w'as final. In any riew, it is difficult lo see where, 
thl^'Court found a warrant for proceeding to fix the value 
rhofoselves. It will lx* surprising if the Kevcaiue Authriritfos 
, do not test the matter in the House of Lords. 

In The Comiiimionen of Tntand Revemu v. hf tiler ([19153 > 

. I S. L. T. 180), iiicroinaiit value dutv was claimed on 
the occasion of u sale of lands to a local authority under 
,,the Public Health (Scotland) Act of 1897. Sect. 168 of 
that' Statuti; enacts that conveyances in favvur of local 
authorities shall he exempt from all stanip duties. The 
sellers to the local autliority claimed exemption on the 
ground that iiicrement value duty was declared to be a 
stamp duly iiy sect, j (t>) of the Finance Act. The Court 
, rejected, this contention, holding that increment value duty 
' ^.'was riot a stamp duty in the ordinary sense, and did not 
.'fell, within the exemption. They explained the enactment, 
of .atect. 3 ( 0 ) of the h'inance Act as referring to revenue, 
arrattgetnents for collecting duties,, 

A point • of s»me little importance under sect. 8, of the 
Workmen'^ Compensation Act was decided in Kany yi! 
■ Archibald Rusull LU. ([19153, i S. L. T. aS.t), A work; 
man w-as, ceftifipd to be suffering from miner’s nystagmuSj 
and the medical 'referei6 found that the date of disahleirient 
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y^i&si|iiaders as , a ttiiner for .fourteen .years prior to snd'ii^^.^ 
jf^ehibcr, but on that date he, left their employment to,, jeap ; 
I'jthe Armyi so that lie was not in. their employment at the,'; 
ii'i^tified date of disablement.. The defenders, founding on 
; ithe terms of sect. 8 (i) of the Act, maintained that'he was 
' hot entitled to compen.;«ation. Sect. 8 (i) enacts that, .i£. 
!;'c!E!i‘tain conditions (which were present) are fulfilled, the 
' ■ workman should be entitled to compensation as if the 
.'idiscasc were an accident arising out of and in. the course 
■:of the employment, subject to certain inodificationS'^nc 
of which is that the disablement is to be' treated as the 
happening of the accident. The employers argued that 
the disease must be regarded as an accident which took 
: place at the dale of disablement, and that as the. workman 
w'as not employed by them at that date the accident did not 
arise out of and iji the course j)f the employment. The 
Second Division rryccled this contention as leading to an 
■ajiomalons result which was not necessitated by the terms 
of the Act. * 


We have an illustration in The Glasgow Insurance Com~ 

' mitiee v. The Scotiish Insurance Cmninksimurs ([1915], 
X S. L. T. 217) of the wide nature 0? the powers which 
. the National Insurance Act h.as conferred on the central 

t • 

.administrative bodies. The Glasgow Insurance Committee 
desired to interdict the Scottish Insurance Commissioners' 
'fobm acting on the Drug Accounts Conimittce Regula- 
lijtapns, or laying them before Parliament. The regulations 
ifkTG designed to carry Part I of the Act into effect, hut 
,ihe Glasgow Committee maintained tllat they were ultra '.; 
i.jfijbw of the Commissioned. Sect. 65 of the National ; 
! Insurance Act enacts that the Commissioners may make , 
i^ir^ulations for carrying Part , 1 of the Act into ' 
p4i|d that any regtilations so made should be laM before 
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Pa:rliani«nt, and should have effect ‘‘as if exacted in 
Act.*' The Court (dissentiente Lord Johnston), following ’V!\ 
' the decision of the House of Lords in The Imtiluic of PaUnt / "} 
'^Agents \\ Lockwood ([1*894] » A- 347 )» had 

ho jurisdiction to entertain the cjnestion. They held that , .'jV 
if the iiegulations were made for the purpose of carrying ■ ,* 

Part 1 of the Act into effect, they were in the same position ■’ 
as if they had formed part of the National Insurance x\ct. 

The judges who formed tlie majority of the Court recognised 
that the case would have been different had the regulations 
not been made for the purpose of carrying Pait I of tlie Act 
into effect. ^ c; 


IRISH CASICS, 

A testator had imidiedly given his execulnr power to 
carry on the testator's busyness, hut had not set apart any 
particular assets for that purpose. Tlie C-ourt, in an 
adniinistration action, lu-nl •appointed a manager carry 
on the business in place of the (‘X^xutol^ It in ty be taken 
as settled law that this manager w'as perronally liable to 
the trade creditors for debts incurred in cariying on the 
business, hut was entitled to be indcinnitied against such 
liability out of the general assets of the deceased. By . 

subrogation, thcrji^.fore, the trade creditors are entitled / 

to resort to such assets for the payment of their debts. 

Although both the arguments and the judgment in O’Neill 
V. McGrorly ([1915]. x Ir. K. 1) discuss these general 

matters at some length, llie particular question in the case’ ; ' • 
seems to l>e, whether the fact that funds in the action had , . 
been carried to the separate credits of legatee? ougiit to 
free those funds from liability in this respect? It has ■' 
been laid down that carrying a fund t(j a separate credit, 
releases it from the general questions arising in the action ' ^ ■ 
and makes it subject only to the questions arising in the 
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/.particular matter referred to in the heading of the account' 
/"Xjfn H JcrvoisCf 12 Beav. 209). Rut still, claimants have .. 

' , not necessarily lost their rights against that fund. Even 
. if it had actually been paid over to u legatee — and putting * , 
- it, to a separate credit cannot have a higher effect than ' 
that— a creditor could, on the principle of following» assets, , 
enforce his claim against the fund in the hands of that 
legatee. It was held, therefore, that nothing which had 
happened had deprived the trade creditors of their right 
above-mentioned against these funds as well as against 
the rest of the estate. 

We have a rather curious case illustrating certain dif- 
ferences between a power of selection and a powder of 
distribution in Shechy v. A-z/g-r;// ([1915], i Ir. R. 42). A 
testator bequeathed all his property to ^^my wife in the 
first place/' and nftei her death, to “my lawful nephews 
an<l nieces, meaning such nephews and nieces and other 
rclaiion^ as she deems lit aitd siiitable”; there was no gift 
in default of apj)C)ii]lnieht. The wife, by her will, left 
part of the property to two nieces and j)art to a ^vand- 
nephew^; the, rest w'as unappoinled. ['"irst, as to the gift 
to the giand-nephew; it was held that this was good, 
because the ptnver was a power of selection and not of 
distribution, and therefore “relations'', did not mean 
merely statutory nexl-of-kin. But where there is a 
power of «nppointment among relations which is not a 
power of selection, but only one of distribution, the objects 
,of the power must be confined to the class falling within 
the limits of the Statute of Distributions.” Second, there - 
was the more difficult question as to the persons entitled 
to the unappointed part of the property. “The cases on 
‘relations’ are peculiar”: Wihon v. Dn^uid (24 Ch. D. 244)/ 
/The class to take in default (in a stdective power) is not 
-the same class as that comprising the objects of the power, 
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Only statutory nexf-otkin. It was held, 

,1^1118 part of the property could only go among nephe^; 
^.aiid, nieces, and other relations (if any, but apparently!; 
there were none) who were next-of-kin of the testator ac-i- 
wording to the Statute i this class was to be ascertained* 
,te at the , death of the testator, and its then members ? 
■took vested interests. ■,' 


Two cases on the scope and application of the Courts 
Emergency Powers Act 1914 may be noted. Terry v. 
Fiisgerali ([1915], 3 Ir. R. ii) decides that an actioii of 
ejectment for non-payment of rent is within st:ct. t, .sub- 
sect, I, of the .^ct. This action, it will be noted, diffcr.s in 
its nature from the corresponding English remedy, which 
is an action in the nature of an ejeclincut on the title, based 
on the fact that a condition in the lotting, as to payment of 
rent, ha.s been broken. The Irish action is purely a 
statutory rcmiidy under sect. 53 of the Laiidloul and 
I'enant (Ir.) Act iS6a, and tpay he consiilered as potentially 
a proceeding for the jiaymcnt or recovciy of a sufn of 
money. 

^ r -I-,-....--,,, ‘ "* 


The other case is Irish Land CommUsiffn v. O'Neill 
([1915], 2 Ir. R. 60 ),. It relates to the purchase-annuity,, 
the, annual instalments whereby ,i tenant-purchaser, under 
the Irish Land Act 1903, repay.s to the Land Commis.sion 
the amount advanced by them for the purcha,se by the 
tenant of the fee-simple of his holding. The case decides,, 
that this annuity is a Crown debt: it is public money, anij, 
the Land Commission is the instrument for making the, : 
advance and collecting the repayment. As the Crown is Pdt,- 
bound by eithef the Courts Emergency Poweis Act or 
Postponement of Pa}mients Act 1914, proceedings by .thtj. 
Land Commission to recover an unpaid instalment of tli^’j 
aiauuity from a tenauLpurchaser do not copic within cither ? 
of those Acts. . ; ■ ■ ' I 
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; QutHnes of hiternalkml Lmu By Charles H. StocktoH; 
Rcar-Adniiral U Navy, Retired. Cbarles Scribner's Sonsl Now/. 

, York, (Jhicago; and Boston. 1914. 

'J'he qualifications of the Author set out in the title of this work, 
(President of the Ceorge Washington University, Delegate Pleni- 
potenliar)’ to the London Naval Conference, Author of T//c Imw 
md Vsa^cs of Jfar ai^Sca^ and of Manual of Infcrnafhnat Latv ■ 

for the use of .Vufur/ Ofnrrs) raise an cxjiectation of a practical , 
contribution to the literature of the subject with which it deals; and , 
the orderly method of the work, its succinct statement of principles , 
illustratcxi by a sufficiency of precedents, and its references to 
modern opinions tuid the newer questions and developments of 
belligerency and noutiality, the whole thrown into vivid relief by ' 
the present war, all combine to fulfil that anticipation. In the . 
first part, after defining the* si'opc of International law, which he 
carefully distinguishes from international State policy and diplo- 
macy, international comity and international ethics, the “Author 
describes the sourc'cs of International law and traces the develop- 
ment of the tnodern system. The second part treats of the 
** persons of International law, the various kinds of States, with the ' ■ 
ancillary questions of their origin and recognition, their continuity . ' / 
and ** succession,” rights of mutual equality and terriloria) jurisdic- 
tion witli special reference to territorial waters, straits, rivers, mter- 
oceanic canals, and national rights on the high seas. The third!, 
part covers the intercourse of States in time of peace, with particular 
consideration of the functions of diplomatic and consjilar officers, 
international agreements, negotiations, and conferences on special i ,,' 
subject,s, such as the London Conference for Navaflaw, and treaties, ; , 
iniernational ‘‘scraps of p^er” have a special interest for 
the United States which gives thenv a superior force to municii>al 
laws and/ reserves the final sanction of them lo one branch of' the;/,.' 
^gislature (the Senate) exclusively. Modem times have added td 
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this brawcli of tlic such preventive toeasures against 

mc<liati<)n and arbitration, and such arts of constraint sliort of war -J, 
as pacific blockades, an iidaptiition of the ttnm whicli liiis justified 
t. itself ai? a practical measnrt^ of police. 

The fourth part, which deals with the war relation.'? of Statea,i , 
naturally claims special attention. Admiral Stockton's treatment , ^ 
of the .Itibjcct is noteworthy for its enunciation of the limitations 
which practical necessilics impose on the aj)plications of such well- 
known general principles as the iminnnity of notvoombatanls, and 
the protection of pri\ate pnipiTty on land, and, in this connection, 
for his recognition that the theory that j)rivaie properly at sea . 
should be exempltal from capture- -which the Unile<l States have 
conlinuoiLsly urged — is at present unlikely of a( cepiaiifxs and tliat 
the best line of piogioss towards this objtjcl is by increasing the 
exceptions of certain c'lasses of ships, 'The present war is a piactical 
commentary on such gi*neial ideal jHinciples as that set forth in the 
Declaration of fji. I’etersburg in if^68, that only nu»isnres for 
weakening the milit.n»*y foices of the enemy are l<*gitinialf‘, when the , 
claim is o))e?fiy made to sink ciwnincrcial ships, eneTny or neutial, 
without warning or regard -for iiunun life, to damage on 

undefended lowm.s, and to deal ruthlessly with non-com! >atant 
inhabitants of the area of military occui)alion. The Autlior regards 
the provisions of the United Suies Kt-gulations tor Armies in the 
Field as superseded by the J iagne .Uind War C!onvi‘ntion, and would * 
eliminate fiom Ihonj such proj»osiiions as the right of a military 
commander to nfu.se (juarler to his o])pone!U.s whc'ii <'ircumsia!K‘es 
render it impracticable AO take lai.soucrs, and the right of l>esiegers 
to drive back noii-ccjm haunts who haw been expelled from besieged 
towns in order to a(;,a;le)ate their fail by , starvation. In eonneetiun 
with the question of reprisals for breiiches of the rule.s of war, he 
cites, with ap))roval, I’rofessor Holland's siiggesled conditions of their •' 
admissibility, viz., previous careful inquiry into the alleged offences, ■ 
the impossibility of pimishing the real offender, their infliction 
only with the autluwity of the stiprerae commander, and their being' 
not di.sproj)ortionale lo the; off(.*nco, in no ease harbarou.s, and not 
byway of revenge, but only to prevent repetition of the offence. , 
The accounts of warfare by sc<i, including submarine mines (but 
not vessels), warfare in the air, and the rights and obligations of' 
military occu])aiion of a hostile countr>' may he cited as i)artieularly 
instructive. 
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1 'The fifth part troats of the relations between bcHigcue-nts ’attd; 
/neutrals, neutnil liglits and obligations, rontraband (and |)rercm|i: ■ 
tion of contraband, which the Hague Convention docs not .touch), ' 
blockade, iinncutral service, internment of belligerent forces, —in which, 
it seems that tlie Author does not agree with the liberal view taken 
by the Covcrnnient of Holland that shipwrecked belligerents rescued 
l)y neutral ships and c-ven brought into neutral jx)rts are not bound 
to be iiU(*tned ' tl»c destruction of neutral pnVx’s, wiii('h ai)parently 
tlie lJnitc<l States Naval Code lecognisos in (:as() of necessity, the 
transfer ol enemy slnps to neutral Ikgs, enemy (character, and prize 
jurisdiction, including the InteiiKitional l*rue Court set up by the 
Hague (Jonvciiiion (only as y<‘t ratified by the United* States (Tovern- 
nientb 'J’he yVppicndix includes the texts of this Convention, and of 
the Hague Arbitration C'onveiilion, and the Declaration of Jx)ndon, 
but not, as one luigbl hav(* e\pe(‘tcd, tlnj.se of the Hague Conventions 
for Si;a and Warfare. ( ertain points for criticism may be 

noted, vi/. ; the passage in the opening part that a person’s final 
capacity is determined by the law of his domicil, which seems to 
ignore the adherence of the ('onliiicmtal States t<* the criterion of 
nationality for this pm pose (though tljis is referred to in the account 
of c‘iiemy chara('ter) ; the omission of the fknube iind Rhine from 
the list of liUeriKitional rivers; the mendy cursory references to 
nationality and natunilisutiofi, tlu* passing mention only of the claim 
to lalo* hostages and inflict collective I)u]li^hment on a hostile 
jiopulation for individual offences against 0('cupying foiccs; the omis* 
sion of the Najioleonic, Milan and Herlin d(‘crees against Ivngland 
and the liritish rclalialoiy Ordeis in Coun(;il from tlie account of 
repfisals, of whic.j we sec tltc countcipart now. Hut, taken as a whole, 
the wi)rk will rank as an admiralde piactic;il skt;tch of tlie main out- 
lines of a science, which i.s essentially organic and must progress with 
the march of mankind, d'hc present wrar is re-writing the laws of 
w^ar and neutrality in many respects. The Author traces the modern 
developnru'nt of the whole system from the peace of \Vesti>halia, ' 
which follow’cd on the Thiity Yearjj^ War in Gennapyi when the 
idea of a family of nations first took shape. The jiicsonl gigantic 
Struggle, perhaps to be kuown in history as the Germmi War, w-ill, ■ 
it may be h<jpcd, bring about a like result and eliminate for 
considerable period, if not finally, from the jiolicies of nations the , 
ambition fiir military predominance and the ideal of brute force as 
the ultimate sanction of International rights. 
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, Snfe l^iv nlaiin^k^ m Chili. By Robert W. ^lotuKO* 

I ' M.Sa, IXJ). IjOndon : ijir Isaac Pitnaan & Sons. 1914. , ■ 'fl 

" This book, wljich deals with the law relating to the protectip^^ 
'V educatiorjvand employnicnt of chiidr(‘n, will perhaps be of more valut*; 
/ to the social reformer and the legislator than to the pra<'.titioner. 

' spite of tlie progress which hits admittedly .been atuined in 'this;ii 
country, In legislative provisions uflerting cliildren's education, with- 
, notifications, school feeding, exploitation of child labour, physical;; 
; prdtectioii, and special Courts, Mr. Hrilland is not satisfied.', A.:' 
oential authority pix‘.sidcd over by a Minister for the Protection 
.of Childhood is, he maiiitaiiis, quite as necessary as a Minister of 
'/ Commerce. Wv quite agree, but we doubt whether in the present' 

,, exptyimental stage a codification of the existing Jaw, which he Siig- 
; gestfe, would be altogetiier wise. No doubt, in many lespecls, wc 
ere'kihind foreign nations in our legislativij efforts for tht‘ protection; 
of, child life, ^o provision, as Mi. Holland points out, is made 
for the education of cJiildr^n under five, as in Germany, Ihdgium, 
and France. But, here again, State imposed systems might prove, 
disastrous in the present cxperimentil stage. 'Phe Kindergarten 
system which Mr. Holland favours i.s already under suspicion, and 
. w:lll probably bo superseded by tlie MoiUisorri system now on trial 
in Italy, in this country, and m the United isiates. It is, by the 
way, curioiLs tliat in his con »para live Study, in the introduction,, 
Mr. Holland lia.s entirely neglected the American evidence. Both 
in their )egi.sIation an<i in its administration by children's Courts, 
the United States arc in many respects in ndvam'o of (ireat Britain, ' 
On piigc vi Mr. Holland hlales that the minimum age for [)ersong;; 
belowground, in mines, is s/xUoi, By sect. 91 of the Coal 
Act *911 the age k. of course, fouriecn, "Phis section he quotes-;., 
correctly on page J33. "Ihose inleiestod in this branch of social . 
reform will find, especially in the Introduction and Bibliography, 
much of value and assistance in this book. 


Pmdical iicconnts for Emcnion and Tnistm^ with Examph^. "j 
By SvDNEY Hoi>sur.L. London: Stevens & Sons. 1914. 


Not only solicUois and thti,r clerks, but trustees and executors^ 

, who keep their own trust accounts, should welcome this very prac* , 
, deal result of Mr. Hodscdl’s tw'^enty-Cve ymrs’ experience in this- 


bratich of Accountancy wprk. As Mn Hodsojl points* out,: the* 
fundamental principles of book-keeping are sijnflar in aU 
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'of accounts, bu^ the methods suitable for Trust Accounts ere quite 
^dist'inct from those generally used in tlie commercial and business 
world. An absolutely uniform system for all cases is, of course* 
impossible, but llie leading principles can be iridicaied and examples 
■ given which will be found suitable in the majority of cases. Mr. 
Hodsoll takes three main divisions, vist. : Kxecuiors’ imd Administra- 
tors^ Accounts pt*r sr ; A ('counts of Continuing Trusts under Wills 
(Settled ProfHjrty, etc.); and Irust Accounts under Maniage and 
other Voluntary Sclllemcnts, and gives examples of each class taken 
from actual practice. 

Rmlkctiom of Jiar and Benc/i, By the Right Hon. ViscotTN'r 
AiJrKKS’i’ONic, London: Edward Arnold. 1914. 

It is perhaps as diffinilt a task for the reviewer to justly appraise 
an autobiogra])hy as it 'is f(^r the author to write it w'ithout incurring 
the ('harge of undue egoism. In the present case each reader must 
fonn liis own conclusion, and dot ide himself whether the balaiu'c 
lias been consistently maintained by the distinguished Author of this 
book. Lord Alvorstone was, as he states in the Preface, undoubtedly 
singularly favoured by good fottune m critic'al periods of his pro- 
fessional rareei. Hut a iSian with Richard Webster’s powers of 
pliysicul endurance, ('apaoit> for taking infinite pains, and niar- 
vellou.s iiieiuory, was bound* to succeed in any piofession. It i.s 
quite true that unusual and unprecedented opportunities came to 
liim, such ns the oiler of the Attoni<‘y'Generalship,,aUhough fie lia^i 
never sat in Parliunuait or filled the olfice of .Solicitoi-CnmeraJ. 1 'lie 
real secret of Webster’s success, like tji*it of ^ill suet'essful nu'n, lay 
in his strength of character, which enabled him to make the most of 
any opportunity for advancement ofJered to him. . Added to this Wii.s 
his doteniiinalion to fit himself as far as humanly pt^ssible for any 
work which miglit come liis way. As an instance of the former may 
be cited liis first appearance in the House of Commons, afUr his 
appointment as Atlomcy-Gcneral Within ten minutes of taking 
his seat he was called uj>on to reply to Mr. GladsU)nc on the 
.jfuodon relating to the right of Mr. Bradlaugli to take the- oath. 
^‘1 need not say,” writes Lord Alvcrstone, ‘Uhat 1 was terribly 
nervous, and it certainly was a great otdeal for a young man • 
■Who had never been in the House of ("ommons e.vcept as a 
spectator.” In fitting himself for his profession young Web.ster', 
■went outside the usual routine. He was first sent by his father, an 

?4 ' 



p|f\S«^|e_ ^;'Nfl!i^J;'\’iS^'‘' .'fifitti, oir,_ 'Boii^^fiii!:'J>.'*||| 
' lu?' tinie;'iii'!'t)i)e''SoUfftoi’s office , ihe ‘<ji;(;j(^t' 



;<}f, jir/k/jrf.;‘Oo%SK^ the distinguished jrfeader. “ I ntai^^'lg 
iSai^^ of iny tifiae tbWe,’* ohservOs Lord Alveretone, “arriving 

, morning tod shiying late, and hecame thoroughly acqii^^ 
':ii^ die ordinarj' pleaders’ work, besides (defending judges’ chaWpeSc^ 
Mr. Dodgmn.” After hjis call tiy Lincoln’s Inn, in 
IJiVebster devilled for Mr. Keniplay for some months, drafting, 

, i%^tjons and picas. He nej(t devilled for Mr. jf. P. Mu^y^ll 
Sfijetot fany, and Mr. Lay, taking notes and oven conduOtin^'f? 

in their absence. Here, agahij he fitted himself fur su^J 
w%k by attending Ctiurt every day from ten to four, and arriylil 


in diair.beis in case any of those gentlemen required 
Wislancc. To this latter practice Lord Alverstone attributes mneh;?.^ 
of his early success at the Bar. “I am satisfied,” he says, 
is no more useful way in which a .banisteir can learn his worit af 
•ibf Bar than being present after having read the brief Vrhile tlje^S 
' case is ' actually on in {^)urt,'’ This custom of junios coun^'?!< 
■employing an understudy, the learnei Author assuraps, has ikrg^f^ 
fallen into disuse. .Such is, certainly not . our own experienhiy^ 
H^hd we venture to think he has been misinformed. With sttcfc.!;! 
fieqiiipihent, natuml and acquired, and with such a course*; 
'itotion, it is apparent that even, without the Distance of 
tvhidh he enjoyed Uis full share, Itichard Webster was KauiS^;?] 
the high^ eminence in his profession. These “ RecdUeie^Jhal 
.'constitute a faithful record Of h . strenuous legal , careef; 
.i^^tfcrstohe passes in review eV^ phaste.of bis life at the;) 

“^ithe ,Bench, .and devotes separate chipterB. to the spcclid 
■:' bf.£i^,.soch as patent casos, compet^jon. cases, tod 
'■ inVtt^iii diw,tion by the larger part of .^iis practice. / " ' 

; to .ioi^iof* his practice' in t^ic 'I.%0uS!? bf ilotids toiS;P^ 

I'a^'in 'inttonatipnal' A^ittaticn^ "tod'j’OP^ndto 
;.hi» ';i!!Of!iiitot|dd,,w^ aiblotiw' -itt 'ho ; j 

a proniment,!)^,-^® vdih 'aito'!; 




ra^i^<}n;-'of' ■iii(i:i(;|)^]S ^|i^;.^^^\tof)fc^'';fr<:?iB col»fiig;''ii^|M 

wl^ :iplli&': One was '?t'’f««i|TO 

Pp^i&':a8 b, th9">po!»cssi^' .of ^veioe'i], at''4''.!^Hi'i^|: 

j|^id^!'iilft)e mmber wais'ac(^us^ "'£><’^1 Aiverstone.is’ilf^^ 

to the\pHb|i|pj!^din‘t^rco.' of thc.i(titoei^^‘!| 
with iWJiich 'the y^lw'‘P]rO»(^i^te''to' *egale its''»eiuJ!eC]l 
lliie' #, equ^' opposed to 'idte' l^^^osiedJfusipn' .of ' t)amstert-aiid;5 
pipijiieitors..-, Of public events, la s^'kh, he iWScipatt^, Lord Alveri.l 
^qne only 'explt(is our curioaty pjr .s%liit ..reiferencei, We shouldJl, 
Mike to have known toe reaSqn fdf'tjbe sfrnng ptossurc ^ic|i wii ’ 
Ifiiitt upon him to appear for toe Oovemtoent In the PantellXcimfji''. 
I^mssion Inquiry. Il wouid also have been of .more' than- ordinary.,. ' 
^'liiterest if he could have lifted the veil from the poyst^y wbiito jitdl ■ ' 
|;.^'^hrquds toe South Ahican Commission. From the t^rd^ , of his'.'); 
life at the Bar, the young btirttster wuU learn .rhany .ihvmoabte. j 
One practice -we hoye -wittqd to menttota which is not tW', ■ 
dyiist important.' In 'any casoth uthich technical -details wcf« involved,)-,.)' 
^oid Alveriitonc never fa^iied'tp.aGqqire-iirst'habd knowledge ibyvisit^^ 
^ngtiie ^6eus ^o and making himself familiar wito the place in wldcIt -'-IJ 
itJijissveots hippened, wi^ tbe.subj^ of the action, pr 'with toe. pro-, ,' 
|i!lp8S''in re'spect ■of which the- 'jportiess ..were at- variance, ,, From. ^ ,a 
'’Itprttty point of vipw we airo precluded from any criticism by 

j^eniione's own expression of feeling in the , Frefece. Fot .the;;);" 

ittader tliere is no dt^bf mucit. of ihteresl. For piirselvn^; 
i^ tomscientibusly read this volupte twice froih, cOyipr jto 
have laid'it doWa toth,,a'.,lhe,lM!g -irf. 4i?ai^itttment.> 

S^tod in thp. &st pkee' |hat lind AkersfOm? 'i^ -kited 
s^ttoe I^ture''bf.his pwa. grem : perspiislity''we ’ had.’apedaba Si^ 
’liijlife^%,''toat he'.'has^ fitted . ^ ' teh'^ai'-jimythlngi -, bally 'bteffl 
itt'i„iaSidttt',.thh., BWiny; ktoouit-'isbytits ,a»d';i3i^lidanij!,wito^ 'wWiSto 
‘‘"^.fo,,;4aity' Coiaity^^ 
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No one f)robiibly is better equipped tban Dr. Ibilland Rose for";.'; 
dealing with tl)e historical reasons for llie present War, and, in so 
far as it has become {(. struggle between the (ierman and British 
.^Empires, with the problem of whether the rupture might have been 
avoided. No War is inevitable, declares Dr. H(»lland Rose, and his 
conclusion is that it might have been avoided by Ciermany, In 
arriving at this conclusion, the tvidcnccis martialied with liis usual 
skill by 1 )k* Author, and Ihost' wim desire to arrive at the teal causes 
of the war cannot do beitei than read this < losiily-reasoncd brief for 
the Britisli nation. 


The Law Relating fo Actumahk KofhD'nihmirc. By G. Spencf-ir 
Bowkk, K.C London: Butrerworth Go. 1915. 

This book may be regarded in a sense as the counterpart and 
comphmient of the learned Author's Ifwmor work on actionable 
inisreproseJUaLion. Both braiich<‘S of the same juridical depart inent, 
they necessurilv ’iiterscet and ovcilap one anollu*r at many points. 
Consequently, Air, SiKUieet Bower has been obliged to re tr:i\eTsc, 
ill tlie present work, giound already covered by its pr(*deccssor. 

In the Utter work Mr. SpeiK'cr }Jo\ver was ul)le to prefix to his 
('ommcntui) on Misrepresciftation a suhanenl of the law in a 
codified form. ISimil.it treatment in the present case was found » 
impossible of attainment, “'riie concepts and principle^ involved,*' 
says the learned Author, “anj too Iluid and delu'air h; justify the , 
prt) cruslcan extonsiem or compression which w\ aid be necessary 
to fit them into the rigid framev ork of a code.' Another difiicully 
was tlie choice of a title. The greater part oj the work is adcepialely 
covered by the title givtm above, wliich U supplemented by the sub- 
title, ‘‘And Other Breaches of Duty In Relation to ('onfidonce and ' ^ 
Influence.” Under the latter arc discussed tlio duties of disclosure 
where tiie relation is that of tuistec and mini que intsfy promoter 
and comi>any, prin('i[)al and agent, parent and child, solicitor and ' 
client, physician and patient, and money-lender and i-xpectanl heir. 

In tlie Appendix Mr. Spencer Bower discusses a number of, ' 
terminological questions, the compaiativc valu(‘ of jurisprudence ; ‘ 
and ethics, the Homan law of non-disclosure, and the Scotti.sh law ! 

,of non-disclosure. I'hesc di.srussions are distinguished, as indeed ■ , ' 
i.S‘ the text, by a literary effort of a V(*ry high order and arc accom- ■ 
paniod by a display of classical knowledge and of Common law ' 
which are very welcome. Tliis is a masterly cxponition of an 
extremely complex branch of the law. - 
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Th£ Taw of Jfearsay Bvidence. By J. B, C. TRi?GAKTKfi»r. 

; I-fOndon : Stevens cS: Sons, 1915. 

, , In this short treatise Mr. Tregarthen has made a distinct contii- 
' bution to a clearer view ot the l^w of lividence. His object haji . • 
; been twohM, to cvpkxlc the m rule, and t(> draw a dear 
distinction between original and hearsay evidenee. 'I’ho latter he 
defines as “any fact, other than the testimony of a witness in the * 
box, which is, or which amounts to, the statement hy a i>crson of a 
fact in issue or U'h.vant to the issue, and which is not otherwise 
in itself r(‘levant to the issue.’! I'liis (iefinition is very similar to 
those of niodt'rn writers, siu'h as Tayloi and Phipson. Mr. Tre- 
garthen’.s cjuancl wiili them is tliut they do not observe tljeir own 
. defuiitums, but treat as original evidence many kinds of statements 
which in truth an' merely hearsay. With the m/vel criterion by 
whi(’h a skiUMueut, if nradi* spontanctriisly and naturally, becomes 
original evideiK'o is, siivs Mi. Tregaithcn, “good neither as a 
practical [irojjosition, as a prin(‘iplc, ih) 1 as an accurate reflertion (if 
llic existing law.’’ *S(j, loo, llu* terms “cvid(*mv.” and “relevance” 
are loose!) and imjiroperly used. 1’hc former is used indifferently 
to denote Ixjth the facts of which llwjk(!ouit jecci\es testimony and 
th(.‘ Pstimony by whicli the evidonce is brought to the ear (^f the 
C<iurl. 'I’he term “testimony,” oi^nlends Mr. 'fiegaithen, should 
be used to represent the statement of witnesses in tlie box, and the 
' terra “evidence’* reserved to denote the facts which the testimony 
relates. Any fact admitted by the (!ourt is .‘Uiid by many writers to 
be relevant, but, objects ]\rr. 'JVegarthun, this is a violation of the 
word. A hearsay statement, though admitted a.') evidence, cannot 
Cease to lie a hearsay statement and heoriine a relevant fact. We 
have said enough to indicat<.' the original Ireatnienl of the subject by 
the learned Author and the scope of the \vork. 

Th 'Nearly County Court PraciUt By Judge Woopy-vu, 

and R. H. Tini>ai. A'JKmsoN. 2 Vols. J.ondon: Butterworth 
k Co. 

The Annual County Courts Practice iprj. By Judgb Smvlv and 
;'’W. J. Brooks. Ixmdon ; Sweet & Maxwell. 

In both these hardy annuals the war is naturally leflected. In 
the former this reflection finds greater c.xpression than in the latter, ’ 
,In the Vear/y Practice a special chapter, entil ed 'I'he Moratorium, ' 
fOntains such of the Emergency Acts and Kules as are likely to be 
of ^sistance to the County Court practitioner. In this cliapter afQ 





,.i«. 


Act, ‘Caunty;Cow^■,1j^^ie^^i'^^^ 

^i',CourtS'I 5 )()!ieT|^ 1914^. Ofl 

^;;^’^Qrs been', cb^tent.^ to, 

'tvvro Sta:t«,tes with ibc5r‘itispect}ve;'I^V^^^ 

::^' ; 'the changCH' itk other 'd!rectie(ip'i 

l'i^;.iqigorto^ Apart .from the var, no 'alteration' in” the 
Courts has this year beep effected by the 
J:J[jpy| 4 i!y\ the .Comity Court Rulps _u>i4^(No/3) vifere, i^!U|m 
of a 0 of fourteen, out of the si^v'enteeb feta' 

^ thtf Rules of 1903. The lattcr/wilh the;' 

'^'^j^': 6 {i()i 4 with J'orms, and with throe other sets of Rnles, ykl'i 
; jtjppfs.XL, XLlji, and XLIIa are inchKiedJn both Pmth% ■ \ 
the Year/y Praciicc^ jMr. E. Aylmer J>igby is again responsil^Ip: 

. 'Jjhe revision of the Admiralty Chapter. Since this .revision, h<i 
)J^s. rejoined It.M. Navy as Lioutenani^Commander. .Mr. Har^’ 
jj^onfei‘S Registrar .of the Cardiff .County Court, has revised th& 
v^’>apter on,, Costs ; and Mr, J. Krringtoni Registrar of the Carlinfb 
y;;£ibunty Courtn the 'fime and Practice 'laWe and Tiiblc of hWa, 4] 
of the Annual PrMc^ liUve agaiu, followed tliis' 
^/pVacticP Of. etil rusting special sabjects to experts. Messrs. VV, H;J.i 
I'^Wfetclock aud Arthur L. Ixjwo, Registrars of the Birminghatj^ 
iCouhty (^>url, are again responsible for the Chapters', on Cositl? 
i ji^nid ’^Crtiit Feosi Mf. H. H. Sandprson is responsible for Admiralty 
^t-chant ,>Shir;ping and Mr. Gilbert Stone, for Employ^l 
;\l^b‘^ty atid Workmert^a .(^pmpepsation. The continued 
h liob ' of this Pr^m in one volume will l)e highly jlppreciat^d * 
pTactitioa;iers. in f»oth works the decisions of the Coi^, are' buM 
Up 40 ; date.'’ , *the i^ositibn of both is so assurc^-i.i^ 
fa ' , ; ...:; ^ {' 

'I mlEmiitayy ip, Imd in B^Hsk Z 4 ««?!v"i 

London'; WiWy'fir'Son?.'' 'tfml 

i, ,',.^3PbW.'^fa^rlcal^^ upon' the 'most tiOniptex. branoh''jif;\ti 5 ^^ 
of land is a'notabte’ cbnbdb;ir^<iB''?j|»^ 
!'';lifatp^'cif'\bqVfew;^^ land, ',To haVb 





' !6!i^iili^^;^^^|^^, ait^festi ;'hi'' 

\^;ii;«;^rwiig, of' stnnethljn'g'ii^^^ 
' nbti<®;' ■■'tt ' was'' ^f(S’'''l»jr J^Bj(ef 58 (>r 'Maitlaijd ’ tHa* 

A iscrulid con'reyaflcw'WW'.^' wiac^i^iM with 
ar-liodks. The Inith- df ' tfus. obsemtioii is enfor<^^ 
of Mr, Itechet’s csfeiy.. ■ Apdw. ftom the Statotis, and,'^& 
Iffloy lexrbot^s ixa QJanvil, Brittoa.and Ftclii, ^he Avttbor’s thata^ 
|i^d,conclusicais ii{X)n the brijp'n'and dt*velci^ra(jnf.of fnturt inleresifa 
Are-. baaed upon the lav gatba*^ ftbm icai^ relating to bh 
•(^ttbiect to be found in the Vear-Books,. ; Tips is, building bn sure 
^iindations, with tlie usual rckult.of rewdel^g a subj^ <rtb«JW« 
full of live interest. As Df. H. Mansfield l^Obinscmi wbe 
-^btribdtes. tt oult^felic Pt'eface, rightly says, the laV'Sbident '“^1 
thoSe lego) phantasmagoria of springing and. shifting, nse^ 
I'dpu^lc and .tjakcd ,pos®i'biUtfes,,OTVft/.'a j&ttSj dbctnnn 

jit^^When the seisin to serve' .hpnthigent uses^wti fh <k 

and the like, whteb proved such n^tpiates <(>;,'&}( 
i^tted^^sors, resolved intp plain apd. simple devices to nteeti ihe 
■yttirtous needs different stag^ in the evolution of the law bt 
afetuto intereats.' in land." ' ", 


'.t'finmii' T«x and •&4j>er-Tafe' friu/t'ae. By W. E. SNEi.MJtd, 
■Itodon; Sir. Isaac Pitman & Sons, . ,' . 

this book at his hand no .pnc would have any excuse? 
.iiworiert return' of bis. ibcorae for income tax purposes^ 
|^;ithe.preis(a)t moment there aire prol>ably few who, desire to escapo 
i^'r ^pbhsihilities ;' but at the same tinic, in the great nwjority 'of 
sii|jie% .htcwiies hatm been very considttrablf reduced apd'^diflScOli' 

i jarise as to., the ahjounts' bpon which petjsonB should 

After, stating ooheiseiy the gehwal ruldi which' shotijii 
In the prepttrafton ,.ahd .adjustmeatt of accounts '1^ 
ik puipjMeS, the Author deals with the a'ranige syaji^ 
awSilMsbuicea. ia which,;'!!! ma^^,be dcpartttd ’from) ,'i^ 
p'Of:h!^viiniis j^includifti. tbostt, single 'traders, firtna.t^. 
i),4wf!^s^ents.'.'pir',|Ui, repaymeht''..cl^^l 

-iffx tta^e^Ktn^ts>':;;Aa the book; Wept 

I !^.?oridt^d'h^'.bn''the tltlo-{i(a^,J^,^;i® 

iii(p^en^t''h|»'s'b(!^ wiib 




' A; 
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IcgislatiQii relating to Income Tax. The bulk of the book consists ' 
of an eximnstive Pictionary of Jftcome Tax^ from which persons in. ^ 
everj^ position in life may readily find the information they rcquircy/ 
I'he specimen accounts and returns constitute a special feature of * 
great value ; tables of rales of duty add completeness to the subject. ■ 
As the Author is on the staff of the Inland Revenue Department, hi-S 
statements and explanations niiiy be rectJved with eonfidence. 


and Tktianiiiofn bchtwn fh Ponu'n^ comernin^ 

' Wixr^ Arbiiraiion and Nat frailty French, and German 

Texts). The Hague : Marliniib Nijhoff. 1915. 

The World in Alliance. IJy R N. ICrkn, LL.R. Loudon : South- 
wood ^ Co. T915, 

Law and Iha^c of JJar. {)) Sir Thomas liAKt’i.Ay. London: 
Constable tS: C'o. n; i.p 

At thi«: moment it is a great benefit to piactitioncrs and others 
to be able til find, in a eoin^canent and handy foim, the full and 
accurate tfxi of the various International Conventions which enter 
so consUnily into the discussion oi legal and political problems in 
the Prize Omits and in IVliament. Sucli a collection is supplied 
by the well-known house of Sir, Niihoff. It does not contain the 
■Hague C'onvftiUions of 1899, rendeied obsoleit by those of 1907; 
but, it gives in full the 1 )eeJaiati<*n of I/ondun of 3909. The English 
translation apfxurs to be remarkably ^sell done. (‘ompromis 
might have been adequutei) Uanslated by “ Subuassiond' and Sick- 
bay” is b(Mttr than Sick-w'ard.” A convenient Table sliotts which ‘ 
Convenlimis have been ratified by etieb Power. 

Mr. Keen niges a winch is often pul forward in more florid 
periods, namely, the irisdintion of an Internatiunal Parliament, 
Courts, and police. d’arliamenU and police are not in high favour 
just Jiow, how'ever. Resides, Mr. Keen would have the central 
authority debaned from interfering with ilw* ‘Mntcnvil afiaiis’* of \ 
each StaU;. One would like to inquire (1) how long the Author • . 
thinks it would remain so, and (2) w^hethcr the influx of a horde - 
qf aliens, lowering the standard of living, or otherwise disliked, is a'' 
purely internal matter? Unless a satisfactory answer can be giyjijn \ 
to such interrogations, it would seem that schemes of this kind are , 
premature. - 

Sir Thomas Barclay’s handbook is arranged on an alphabetical, ; 
scheme. Tic gives a coneiM* exjJanation of each of the terms tised,' J 
in International la>v fiy witich the lay reader is commonly perplexed,/'^ 
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seems. to have proved too much even for, tlie'Authot’s, 
acumen —at any rate, he leaves the problem unsolved; but frora 
‘JPJoatinp; Mines lo Flags of Truce we find a succinct explanation 
given of every institution that ran reasonably be inf|uired about. 
- A series of Api)endi(:es coiitiins tlic relevant documents, including 
the Proclanialionb as to (!ojitraband up to Scfitenibci 2 ist, 1914. 
It miglit have been well to specify in every case which art' Hague 
Conventions ; but this is a small detail and should not iinimr the 
value of an exceedingly useful cumiKmdium, 


Th Laxv of Covirart (fjtrlng War. By W. F. 'fROTTER, M.A., 

, Lb.M. Edjnburgli : W, Hedged Co. 1914- 

Mr, ’J>oltcr s excellent ])ook the best that lias been brouglit out 
on its partic.ular subject His grasp of principle and his clearness 
of thought arc: remarkable in an age of incoherent superficiality, 
Much industry has boeii expended on the ('ollecaion of authorities- - 
Akiator v. Smithy fir instance, i,s not easily unearthed. The only 
comi»laiut that ('jin be made is that Mr. Trotter’s own work, after 
' the manner of these treali-'^es, extends only lo 76 pages. Tart II, of 
236 Images, is a very useful reprint ot cases, not easily accessible, 
transc'ribod in full— which is the only (ommendable way. Baits 111 
and JV contain a good selection of thi* wenl legislation and Onlers 
up to at^tli (JcIoIkm, 1914, wid an Appendix and Addendum gi\e 
beuveen iliem the r<‘ccnt cases and Statutes up to December, but 
without comment, 'I'he Aiilhur’s luminous discussion of tlu^ rights 
of resident enemies under iestraiiit enables one to hope that the 
House of Lords may examine the somewhat jnotivoless judgment by 
which the Court of Appeal, catching at rath.ei* irrelevant American 
authority, conferred, last Jauuaiy, on the supervised German a very 
full set of privileges.. 

Third Edition. BHti$h Knactmenh in Force in Fativc StakSn 
6 VqIs., with Addenda and Corrigenda. Edited by 0 . V, Bos\N(jukt, 
C.I.E., I.C.S. Calcutta : Superintendent Ciovernment Printing, 
Tndia. 1914. 

j The first edition of this highly valuable work .was prepared by 
. Mr* (now Sir John) Macjdierson, Secretary to tlie Oovemment of 
India in tlie Legislative Department in 1890. Mr. A. AVilliams, 
I.C.S.j was responsible for ibc second edition, which c.arricd the 
^work up to the year 1899. In the pre.sml edition, [irepared by 
' Bosanquet, each volume contains the law in force up to April 19th 





3/' ’ In ’ th^ei'; vbiii^^^^.'^ro ’ “ BHti^'' Eo»icti^&,*!.l!aM^ 
t^fie eniMj(triert't5:mii(«lft by'tbb^ Legilslature!, m'iae#ii}ife«^*| 
J; general jurisdiction Which it i)Os.*.c\w.s over »ts subjects nnd ,sefV«fet|! 
in all Native States,' and (2) the enactments made by or uiider|j|^;- 
authority of the British Indian Executive Government, in cxercWr,ofi 
'ihe special jurisdiction whii li it has aujuirccl, usually over all pei'JoSjs' 
’ iri Native States or placo^' therein, 'i'he system the arrangettient?; 
of these enactments, originally adopted in the first edition and' ifffH' 
, iUin^ .in the second, has been radically altered by Mr. Bosanqutf.! 

,Ii U, and III now doil with the Stal(is in direct rqtetiW 
the Govornnu.nl of India— that is to sa), with the administered, 
‘Oifeais in ihcin • -whilst Vo). IV denis with States in R’htion with., 


Governincnls. VoL V is devoted to Railways Avbercver' 
si'i^ated. Vol. VI coiiiains General Afijuaidices and the Index., 
Tjhfe orders uiuler Act.*, ajipUeil and undei local lasvs have been^ 
wjparalod fror''rhe rest of the enactments w'hich appear in V()l. T, 
hrid form \'olj. I and II in the casii of the tirsr gioup of States, ih; 
{ ‘’the case of the second gn'up, they form Rnrt II of VVil. IV;, and iti'! 
,'.\.,thc case of Railways l^arl 11 of Vol. V. (Jrder^ relafmg Ip the, 
‘‘(^ouns *are now* treated s<,-]*aralei>’ in iheir approj)riatc place in. 

, Vols, 1, IV, and V. In the Appendices nrc the Statutes in force, 
I’ genemlly in all Native States, ihe Acts of the ('lOvenu^r-Oeneral 
',’Cduncil, an<l Orders of thr King ii^ Ouncii similarly in fotJcej 
generally, By the reproduction w r.r/mw of all enactments whichl 


; ha?^? Ween i.ssued hy the (.iovrrnmenl in Indhu oxcuipt such as artJ ,td. 

be found in the volumes of ihc General Acts of the GoyeriitpA’ 
, (ienerul in Council and in the Provincial Codes, to which icfiafenciei' 
are given, the.se volumes jiow form a .still more complete guide 
the lijiii.sh enactn»cnts now' in force in the Native States tliah the", 

' • < I * ‘1 ##' ' 

, original publication. This w’OjIc is woflliy of a fuller Index, 
pfeent one only contains placc-rtmues. There is no subject Ind,e 3 tj^; 
a ^*ri6u8 obstacle to cum])aralive and historical research. In ih^j 
Addenda and Corrigenda will be found thf.>8e enactments which 
in addition ^to or in cwociion of previous enactments which 
' come into force since April, i9r3, and are brought tip to ApKlj' 

, Fourth Edition. Ooiifun m tkt Law of Tmstn. . By Si 
: Wiluams. ’ LDt>df‘ui' Shrvofts &’ Sons.; 1915. , ; ./ 

(ho oiriginal object of the learned Author of this wtpt*!?;, 

- jirovide 0 ireutwjc .upon llic general Law of TrushJ^ to ^ 
iV &pjcR'nt might ,tbc principles governing this ,brah^,5|;^ 



‘:'|!i 5 (^ilid^r)e^ 'sfii^'vh whiijm/me pVactitipner^ plight 
i'';^pth(?riti'ei.$‘ feirinjj; 'i^pon ihosq principles, has been’ 
wlH>y the priebent learned Edittir. Lcgisliilive change.^ siiic?' the 
4 icalion of'thn third edition. m '1907 lum- n(it been nuTpempSij.y 
^e; have had the Public I'nistce Act 3906, the Married Wom’^,^ 'y 
'^idpeny Act 1907, "I'be Conveyancing 1907, The Lunacy Ac^\ ', 
The ISankruplcy Act 1914, and The Deeds of Arrafigenient . ■ 
ijA’ct 1914. In spile of this additional material, howe\^er, the learned ;, 
\Bditor ivis been abh> to very considerably reduces the bulk of the 
t^ork. A good deal of matter which’ had little or no direct bearing 
iSV the Law of '1 rusts has been omitted, and a large number of cases 
which have been covered over arid over agalo by subsequent autlunity 
■have been deleted, '.rhis 1ms resulted in a very desirable sin^plihca- 
tion of the text, and has sensibly lelieved the lndc‘x and' Tablt of 
■ Tlio authorities are brought down to November, 1914. 'I he ‘ 
jijIPublic Trustee Act, together with the Rides of 1912, ure given at 
'llfeng'di in the Appendix with explanatoiy' notes. The few misstate- ,,, 
jWnts of the law, an<i of the effect of certain decisions contained in 
'ihp last edit i(.>n, have, we olxw'e, been rectified by llie present 
'Editot, who is to be congratulated upon the very marked general . 
ioi'proveuumt (‘ffecteJ. We hav<' now a thonaighly reliable textr . 
jbqok, which isS at once i\ guiile A»r the sUidenf to the general 
vpirinciplcs of the l.tw, and ff>r tlu? praclitiuiUT to the ininutiiv of 
^^iractice. 'Phis constitutes a double event seldom achieved. 


i jEJyhth Edition* • JSmvur's Law Dirthmxry aad Conche Encych* 
Third Revision, By Kkancjs Rawlm. l'hre<,^ Vok St. 
jraurs, Minn. : West Jbiblishing Company. ^ 1914. 
f j. Lite ’so many legal tevi,d>ooks, this standard wruk o\ncs its origin ■ 
i J)Q?,tihe difficulti<&.s wiiieh its Author cucountcmd*in his early days at > 
American liar. Hi.s endeavours to get forward in his profes- 
states in the Piefacc to the first edition, published in 1859, 
,;^ct'e ,,,ponstantly obstructed, and his efforts for a long lime frustrated! ;■ 
;^oir.want of that knowledge which his elder brethren of the Bar 'j. 


i(^ possess. To find among the reports and the various tresUi.s«^ ';i 
I'ei'Utw ,the object of his inquiry was a difficult task ; he was Hyl 


fj^yrinth without a guitJe ; and much of the time which W'aa spent 
his way out Wflht, with the friendly assi.stancc of one 
fe^^^uainlod with the consstruction of th(* cditioc, hove been, J 
profitably employed. ’ITmiS was cona'ive<l a work 
approval of sticli eminent judges and lawyers as juslicip' < 
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Story aittl Chanccillor Kent. As the title implies, this is not merely 
a dictionar)' of tcTnis* hut a commentary on the law, IJouvier’s 
plan incorporated the teehnir'al e\))iessioiis relatin^i to the legislative^ • 
executive, and judicial de])avtments of the Govei'innenl ; lire political 
and civil rights and duties of eiti/ens ; the tighis and duties of 
persons, especially such as arc |s‘culiar t<» the inslitulhais of the 
United "Stiitcv- for instiince, the liglrts for d<*^rcnt and adininistra*' 
lion, the mode of anjuiriuL' and transferring prirpcrty, and tlie 
criminal law and its adinin’!>t?aluuL 'j'la* first tlrrcc edituiiis were 
pr(‘pared by Judge ftouvii'n autl the fourth from manuscripts left hy 
him at his dentil. 'Fhe nevt cililion, puhlisla d rXh;, was I'dilcd hy 
a largo staff, con][»os('d of staric t»f the most distinguished judge; and 
lawyers in tho (‘oimtrv. 'I'iie prcMun edilicm, like those t>f 
and has heeu c<iitcd hy Mi. I lancis K,rv\lr. a ili.'sliuginMied 

Vhiladclpliia lawyer .ir»d 'choliii. Mi. Kawic, a gndii.il<’ of thi' 
llaiNard Lnw School-, among-,! oth**)' legal (lisim^livms, was Ihesi- 
deni of the \!MU’iriin liar As-onation iooj .p l/mkr his cditoisiiij) 
the work lias m'd•'l^^nle very M»nsidtnihle cvjiansion, th'‘ encv^lo- 
pedic titles, wht'ie nenssar}, haMug r^i elved much lullcr heatnient, 
Foi many important title*,, .suK*h as < on-aituiKiiiai I, aw. (\>nsiitution 
of ihe United Slates. Ke.auiinl (»i 'I'lade, and l^quity, tlK Piditor 
acknowledges hi:, indcl)!* dia ‘-s to Mr, George H. Ilati..- ; for Inltr* 
national Law, 10 I)r. ( liiuic'* 1 1 PVnwiti. ; tor Medical Imispiiideni'c, 
to I'^r. Ne'iman !>. (ovyn; arid ioi gemial assi.UjiKc, to xMi, K. (\ 
\Vi]<leL .\o lihiiiry whii ii iat<*rs for sludeiils of .\)neji<'ari law and 
Amerieun inshtulions (an disj/CPse witli this Anu'iirai’ < hts^i(^ 

Eig'hth Edition. /r/ie e/' //ic Constiiutioiu lly A. V. 
I.hcKv, Kd'., lion. I),(AL. l.ondon: Macmillan ( '0. 1915. 

Second Edition. /.aw of lly K. W. 

Rji»oks. Loridon : St(‘vens Sons. 1015. 

The text of Ur. Uuey's ih'w edition Is simply a ie])iint of the 
seventh edition of his classie trr*aiise on the of the Constitution. 
Ujion this hirther nilieisins would he supcrfliujiis. Ur. Dicey ha.s,' 
however, written a new Introduction to the pie.sent ediliou. Its 
(»hjc'Ct i.s twivfold, First, to trace and coninieiif upon the way in 
which the main ]>rirj(M|)ie.'> (d our constiliiticni as e\[)ounded hy hint 
liavc been aficcicd eithei hy <'hang<'s of law or by changes of the- 
working ot lh<‘ ecmstiluliou whitli h.ave orcurred during the last 
l)p)!y vcai.s. Secx3iid)y, to state aijd .iiialyse the main constiiutiunal 
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ideas whioh may.fairly he <‘aned new, either bcK'ausc they bai^’C come 
int(» (‘xi.steneo duriug the last thirty years or because they have 
duriiig Hint yx-riod Ix-gmi to exert a new and noticeable influence. 
In ibis general revi(‘\v of the dc‘vclo})incnt of the, ronslilution sinn* ^ 
1884, the priiuiyx’jl topics dt'.'ilt with are the Sovcieignty of Parlia- 
ment, tlK‘ Rule of l^iw, the* Law and ("omentions of the ('onstitu- 
tion, Now L'onsiitulional Ideas, and (Jeiiml LoneJusion.s. such 
ii review we agree with Dr. Dicey that it is probiil^ly impossible, and 
perliaps lunh'^iruhle, to pi event a writer’s survey ol the past from 
exhibiting or betraying his anticip-atious of the future. We do not 
liliiine Dr. Di('ev lor being a .strong party m.an, but we con- 
strained to exj)les^ our regiet that in what should ho a calm and 
impartial hislo»i<*al survey, ho .should allow his party bia.s to cloud 
his judgiiienl. 

Ills defence of lost i iiustis, such, for insliinrc, as that of the House 
of Lord.s, h really jni(‘rilc and (juite umvoithy of his great rejmtation 
as an interiuiional and c.onstituiional juii t. 

It i.s nine vears ^ni<‘e the first appearance of Mr. Ridges’ book, 
and mu(‘h has happLiied since of vast imyKutanco 10 our institu- 
tions. Mr. Ridges, howi‘V(.i, is more n^ncerned with the pheiv>mei»a 
of our various institulions and oltieuK ilun with constitutional 
thcoiies. He dcaU fust with the nalue sources aiui characteristics 
of (*on.slituiion<d Liiw. Nu^i, with Paihameni and the l^uhlic 
K«*va'nuc, die Ta* ' ailive, the* lmji‘’inr), tin* ChunJu Navv and Anuy, 
and finall) otlier l ouiitries subj(*tH tt> jsngli.sh law. Jdis .stiittluenis 
of the Jaw ami ytraciuv of die constitution, and of the various de- 
p,'mments, arc. on the whole, satisfacloTy, bill flmy are not alvwiys 
up to dale, nor do tliey l>our eviMomv of very dee]> knowledge of 
legal hislcM-). 

Twelfth Edition, 77 ^* A/a^^iA/ptj/rs' Caieral Pfariur. By 
(k M. A i’KINs(,'N, M.A., LL.M. London : Stevens Sons. 1015, 

'i'he pirsent edition has inrr<*a,sod in Imik to the cxient of over 
one iuimJu’d pages, by ^vIiaL number it now exeei d.s iis rival. Stonc’.s 
Jtisf ices' Ahuitfal. At the same lime, it is not lealty so i^-oliiminous, 
since a large amount of the nutenal in tlui lattci js in small type. 
This inoioasti is no doubt duo to the exivptional legislative .ictivity 
;of the past vt'ar. In addition to the War Ervurgenry Statutes, 
numerous Acts of a mon' domestii' nature havt been yiassed, .such 
as the Milk and Dairies Act lyig, amending the Sale of Food 
and Drugs Acts; the Bankruptcy^. Act and Deeds oi Arrangement 



.Orto' and'the, Cri^al 
Illation Adt 1914 .^ lT4;ij>'Cbinplcxiiiy due 
S'& ,lfie’ proceduris, is Tufther WT^iiiS^ed 
;? p 6 sn>on€tpeht iri the cese of some Statutes af ;the oj^atiori 

• Ot' their provisions?* I^ecisions in the High^Cdurt have al^b 3b^ 
;both nk’mbrouft and' important. With all ibis addUional 'msii ' 

* , increased bulk could karcely have t>een avoided. Mn, Atkifi 
' is\ rareful W but how, under the I>etertce of the Realm 

.^•^c itc<!ruscd is exj>ressly deprived of the statutory right to .dajli^l 
vlnalby jury* Since the Prartice went to press, however, thiS'Shitdti^'l 
has* l^een the subject of much hostile criticism upon this and oSi|!af:| 
■pbibits. It hits now been amended: In the labour of revision ' 
All Atkinson has again enjoyed the asbisiance of Mr. Friink; 
<,i^k.nards, of Leeds* 

- Twenty^-fitlh £dition« PaUrson's Limning Acts. By G, :}t J 
'Hn*e, M.A., assisted by S. E. Major, Junr* London: ButierworTO 

1915-' , ' 

\ In the present edition, the fuurtli to tlic learned Author's credjiii.^ 
general assistance has been given by Mr* S* K. Major, Clerk Id 
' Lia*a.sing JJ. of Barrow in- Furness. Mr. Major has also revi^, ,- 
and increased the tnunlier of the forms in the Appendix* Severiil;i 
alterations designed to render the book more useful to priictiriomRV? 
haw been made. The chapters in Part I, dculing yrith licences 
thcjitres, music, and dancing, cineraatograph exhibUions and bi^Hai;fl;*| 
rooms, have bi^en remodelled, so as to bring them into coDfornijticy|^' 
witli the general scheme of tlio took. l"he various Statutes ]ije!4^3 
to these licences, toother with full notes, arc to be found in Pail 
'rhe.se jprovisions of Statutes regul^aring perforniances by ditldfdn^ 
public entertainments have beep ivdded. - , . ; ; : ^ 

, Thb chapter on **Clpbi}” considerably itfnplified 

laigtiy re-written* whilst that contaiinmg decisloris upoM.misdHli»ec'“^ 

. ^cSirfs of Liw connected with licensed premises has been 
und^ jiub^hciids sf» as to iaeiUlaic’r^ferimCe/ Ibc 'hisioriqiJ^ii^ 
\relatmg4b‘'the‘Act'or i^to 

.and h'ow fbfms';,a' rhrbnologTcal summary' erf.:the'Jjcenaitog;ii^W^^ 

; ? SaH, Durinjg ' .the year there' has ■' .been , an | ipereased 
' decisions ^u{>oA'poihls of licensing tew:y'''aPd_di(sia.e;^^'^ 
in . the ’texi /A'^rukm ' 'ntiay be ^ pardcu’llairly , ;'tb_ 


' 6 }.. A..,. ' 







when' i 'full 

j^^t^jd "jo" a ’'bc.CTimse ; Wiipam\ ' as ‘tq “ pei^istii^f 
;';_and to bogua clubs.’ . 

i^rii provisions (rf theWa^/lBhii^cmcy^^^^^^ are prefixed ;''ifeiili5';; 
fciok,, In tbc able iiahds Hill tbis ,stan(Urd ^brk continual*,, 

illy to improve and this, is eiffoifeii yitlK)ut aiiy nmlerialiincreaiiie;' 

^ failk, a sure indication of capable t^itbrsWp. ; ’ V 

Xif-JTt^ M/iaM (rpog^/o) Acit ifijb, Cnj^s and Amendmenfs, ^ 
jS. M,' Russeu. IUvje?, M, A; ’ London : SwOel & MaxweJl , 
)|^i)ipT4.^-The object of the learned Author of this book is to present 
in' a convenient form the reported* decisiorifei upon and subsequent 
statutory amendments to the Finance Afct 1910. With the position 
;<)( Lumsdon's case, where the LordW'erc equally divided* Mr. Davies 
,'is naturally dissatisfied. The decision of the Court of Appeal, which 
consequently held good, he consiilers rq be wrong. Mr, Davies^is- 
/critical and explanatory notes are very much to the jwint, and the ,! 
'only fault wt have to find, is that they are inucli to<) brief. 

Inland Rt^nuc Ajffidavils. By T. , 0 . Voysbv, London:^ 
i8teyetis &: Haynes. 1915.— This little book is intended to show. 
:|f^ctiti(mers how to prepare and deliver an Inland Revenue Altidavit 
;fer, lhc payment of Estate Duly upon obtaining a grant of probate or 
letters of administration. . Detailed instrucliotis are_ anunged in 
'ftlpljabetical order. Mr. Voysey is enjpioycd in the Estate Duty 
Office at Somerset House, and his statements njoy therefore be 
•4c<>?pt6d, with confidence, * ^ 

— ---r — T 

ll^orkmen^s Cmpensatim Cai^ts^ Vo), VII (New 
r^pjes). . By, Judge Rueog, K.C, and 1 >ougj J ui Knockek. Assisttid 
||y: Edgar T., Dai.e. Jx>ndon; Butterworlh & Co. 1914.— The 

Js^ly dilference in this volume firom its immediate predecessor is Us / 
bulk due to the great niimber, Of Appeals decided in the' ; 
tae of fhe ,ycStr/: iThe ’ former arrangement is preserved, 
is beu^ precede, d . by a. Digc^ of all the coses reported' mC^ 
^ voiume arranged in the Wor of , the Sections of the Act of 
l^xefiort of every ^se r’epqrted/ksCwh^e references are addCi^^^"^ 
'^^>,aTt'Teponed: with the we And accuracy ^as ' 

of the Ba|r''mentiorto 4 :i^; Preface,' and tbi$ series 
ttot ofrmy gth^.Reports^ ' 
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Third Edition. Prm'ditrv at Meefinp. By.ALTJKTiT CrkW,., 
London ; Jordani k Sons. 1915. -So imporlanl to the public is Lhe-^ 
subject of hook that it is well tt) recall its scojn*. It contains a 
^ concise and clear statement of lh(‘ law rc.laling 10 the coiitUici and 
|>rocedure at pubfic and rompiiny meetings, with the sertiorus of 
relevant htatiUos such as those n*lating to llic pruhcrvation of order ; 
full noUs and definitions of te('!mu'al terms ; the rights of theatre- 
goers ; admission of the jm ss ; the law relating to frc'c speech ; 
blasphemy ; notes on statutory meetings ; and forms of notices of 
meetings, agenda papers, and minutes, togetluT with the decisions 
of the Courts affeclitig me»'tings down to October, 19*4. 1 'heso 
decisions, since the puldiniiion of the second (‘dilion, arc? both 
numerous and iinj)orlant, and are duly noted in their j>lar(j. A new 
feature is a chajiter eiitith'd **Tlu‘ Ail of I’ubhe SiJCwiking,'’ by 
Mr. (George (ioode.s, the well-known l(‘<'iiiiei in Cloeution. 
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fiislico Adnu}il^hl(*io}i lit f'jt f : I’u'nollo*, IJu' R'littton of Ifitoynoticua! Ltr^o 
to ih( Ltm of hn;;htnil awi ct tL / >/Vr./ of Homan 
Aii/i-'; Kiiiiiiay nn/f ('unal iuifht Ca^es, la/. A'/'; f'lsruv’s Ctn ty 
Hui/iOiiy : l\it> «iivl Morp»n-> Ui/r: Ih ('onttnc/ a nu AVr/oVt ; Hrcty 

Manh Oini } iwytt , Annua! I>^\\ra ; i/nt!y^ Annito! .S/atnte’r: 

Hut tali *of ih 'P'au'nfL th C ’< ntury Sratu/ts ; HutU i wot th v’ 1 1 ai ly Dij^csi ; 
A*YhhohV\ Lufiaiy ; ll't/linmA Hankrnficy i Glaisier’.s AhiVnat Juri\prHdi‘me t 
Jonlui’s Company Law, PH'miflos of Eptity, 


Oilier Pul>lii‘ution'? rfrnved MiHtury Do'^/'afi !tt'\ lehtinyt lo th 

rrflr>'(H.M. SiJitioiKTy OtlK-t') *• K’tlin's (frmui'.ityo fu'Jisch Amcnhanhihen 
VrivtU unit P)o Mi/vt/Zi (An. fiiViilul Oii*ll Fhs'ilj, Zurich); /Xauons of l/nitcd 
Statt'i Cmnii on Cepyupf/, jQry r.f, and Hop^ri of Heyisfer of Copyn/thiif 
(Lihrary of (''onjori^, NVnsliinglou) ; Ils HtfttifiU Petya fa,\P fa) Aflmandt ■' 
(h. li. Tilarlswell, OxIokI) ^ The PcHtna! Qiiath’tfy f(»r I'Vbiiury ((.Kfonl 
l'niver«<iiy Prc.ss) ; Pu'ontw, l-y A. Ikdt.s. 

The Law Muyfnt and AVr/rrp* receives or cxeluirige*- witli the follo^ingf ■ 
ainoij;;st other jH-bliratjuiis . ~ ///eA/^ff/ /uTwe, J.aw 'Pima^ f.uw Jounm^ 
Judiee of the P'aee^ J,aw Quarhtly Kevimu Pidi latw Times, Aui/raftan , 
/,/7rf' y/me.f, Canadu Taiv fourna!, Canada f im Ttma, Chuuyo 
News, ^tmemnin Law fJaivard Law Hrmew, Cnw and Comment, \ 

Green Pa^y, Madras /mi" Jou, nut, Cakutta Weekly Noie^, t.aw Note^JMW 
Siudenh' feu mat, Bomhiy t.a\i) Hepoiiet, hidntn Revtav, Kadhianoar 
tGpnj/s, The Laiiyer (India), South Ajrnan iMjourmL , i 
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l.-THE COMMISSION OF LIEUTENANCY 
IN. THE COUNTIES: 

ITS HISTORY AND FUNCTIONS. 

T he office, if not the name, of lord-Iicntenant may 
be traced to a very remote antiquity. With the 
Barbarian invasion of tlic empift- the Roman province 
disappeared as a unit of administration. During the 
early part of the 5th ccntoiy,' under pressure from the 
enemy, the Roman Govtimmcnt e.stablisbed in many of 
the cities military officers with the title of emes mjiaiis. 
For instance, Auspicins, BiSho]) of Toiil, writes to the 
eotm Trevirorum about the year 457 and a comrx civilalis at 
Marseilles is mentioned in 475. Powcrloss to govern vast 
territories, such as a Roman province,^ the Barbarians 
seized on the Roman civUas as the unit of administration. 
Whether the Roman military count cnjoye<l with his 
military functions civil powers, has not yet been satis- 
factorily proved. Piobably he di<l, since, in Gaul, for 
. instance, the Merovingian count who had stepped into 
,. 0 ie shoes of the Roman emnes united in hiidsclf both civil , 
;!|kad military powers and exercised his judicial authority 
■thrtoi^h his deputies, the ikmginia and the cenienaritts} 

- ' A Ifustel dc Coulf»nj;c declares m wro7)i9if*tcm^ mi f^rfk 

nti'-paiiie Lhmioi\ les sucemettrs pm tmphe^ miait 


25 



^86 THE COMMISSION OF UF.TJTENANCY IN ' „ ' 

{ 

The Ro'man civHa$^ it must be noted, included within its 
area, not only the territory within its walls, but fiko a 
large tract of land outsider known as the icniiorinm. In 
'adopting the Roman civilas as the, unit of administration, 
the Barbarians did so with this diffcreuco. In many 
instances they split np the Icrninrimn into one or more * 
counties. Thus, in Gaul, the 120 imperial ilvilatcH Ixrame 
900 Carolingian counties. The policy adopted by tlie 
Anglo-Saxons in Koiiian Ihatain was, wii have eveiy 
reason to be!icv(‘, similar to that of the Ikarbarians on the 
Continent. As a rule the Aiighi-Saxon mire snccecdtid 
the Roman civiLis, Lcuuhm fornuxl tl)e prinri{>a] cxccj)* 
tion. Its iemforium outside the walls, with the exception 
of tl)o Iib( tics, was absorbed by the surrounding couniies. 
So, too, the Roman corner civiUiti^ was replaced hy the 
Anglo-Saxtm ealdonnaii, \\ho later developed into tlje carl. 
In the early days of the ]»aibniian conquests, both in 
Gaul and in Britain, popular justice was administered in 
the hundi'C'd ccuirts, tlic county ass(Mnbly”--7;2/?/7//j;-a'//r;ai- 
so far as it nuil (or jndicail luisiness, dealing only 
with disputes between th«} kingV, thegiis In th(;se times 
the caldca’inan exercised bis judicial functions through two 
deputies, the on<^ CMlIcd ealdomunnes or principis 

junior^ who presiiled'in the hiiridred courts for llie trial of 
disputes betwt'cn Anglo^Saxons, and the other, the wcalJh 
^>crcj(i or cenUmeuius, who presided for the trial of disputes 
between the Romano - 1 British. This distinction lasted until 
the Danish invasions welded the two laces into one by 
the necessity of resist iiig a common danger. With this 
coalcscenrd, the county court avSsumed greater importance. 
The Romano- f’Jritish landowners forced their way as asses- 
sors upon the bench. They formed part of the f^cwiUmsc 
with the scir-thegiib. The county court b<;came oipen and 
competent to both Roman and Saxon. In this court the 
caldorrnan, and after the conversion of the Anglo-Saxons to 
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Christianity, the bishop with him, presided. In his Absence, 
the caldoniuin Wv'is represented by his dqmty, vici-conm -^ , 
mr-^erefa or sheriff, the reeve of th(i scire. With the 
growth of the monarchy the ealdormnn had dtwoloped into* 
the ear], a great territorial magnate responsible for the 
administration of one or more scires- In sonic iifstances 
he was, in fnct, a de posed king, and signed as mlhre^idusi. 
After the Danish invasions the Anglo-Sn^ion ealdorman 
gave place to the Danish corL who ranked with the Conti- 
nental (lux, and was frequently so called. 

TIu* Konian Iribitinm. originally a war tax, became a per- 
nian<*nt ta\ upon land. It was continued in Anglo-Saxon 
Britain under the nilinos of land-{^afol and haw-fia/ol -land- 
tax and house-tax In addition to this tax, for which was 
later snbstitnted the dancgcid, were three further burdens 
upon land, known to the Anglo-Saxons collectively as 
ihreo nan{t\ and to th(‘ Ronjano-Britisli as iriiioda ;;rrrs- 
siitn. Tliese were the hurhboi, the hryt'ohoi, and tin? /vn/. 
Under the first the landowner. was liable for the mainte- 
nance the walls of Irfie chief town of the county in 
proportion to his holding within tlie count). Under the 
sec(md, for the maintenance of the comity briclg»\s and 


highroads; and under the third, for the provision of free 
men, living upon his estate, in proportion to its hideage, 
for the defence of the kingdom. The fyrd of each county 
was distinct and was under the control of the ealdorman 
of t]K‘ county. 

I'"or his trouble and expenditure in collection of these 
taxes and of the imixisition of these burdens, the ealdorman 
was allowed to retain ono-third of tlic receiiits? known as 
the carl’s third penny. 

The ealdorman was also responsible for the King’s peace 
within the county. This was secured by the police system 
of tlie hundred nnt! tithing, which liuars too close a resem- 
blance to the Roman mililcs siatiemrii^ detailed for the 
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y;'$np6rvision of the <^nienac and decaniac within each cmTWi 
; to bo a matter of mere coincidence. Under llie Anglo-Saxon a 
system of fnihbor^ every free man was required to find n’,; 
/ personal purely for his gootl conduct or become a member ' 
, bf a hundred and a tithing. Just as the Roinan decanm ' 
presided’ over ten men, i)f whom ho was one, so the 
Anglo-Saxon hcadborow^h or constable was responsible for 
the production of the other nine men who formed his 
tithing. Thus, foi the pnoishment of peace-breakers, llieir 
; pursuit, arrest and safe-keeping the Iwmlirdcs-t’ulclor and 
the Jmdbortm^h were made personally responsible. Offences 
.against the peace W'erc tried in the hundred court, where thti 
, ‘ sheriff, or in his absence, the hnmlredcS’^cfildor ])resideri. 

1 3(ice a year attendance at the hnndreil cuurl of all 
the tithing nwu was required that all iniglit be registered. 
This attendance wns known as the sheriffs tourn. l^^r 
the purposes of arraying^ the tribe in arms, this division 
into hundreds and tithings is said to have pr(‘vaiIod 
amongst all Germanic peoples. Tlui same organisation 
W'.'is used by the Anglo-Saxon munaichs for iniiitaiy as 
for legal jjurposes. 

Naturally, the ealdormau could not attend jiersonally 
to the discharge of all the duties imposed. Wlicn the . 
military array had Ucen summoned, it was his deputy, the 
sheriff, who collected the fines for non-appearance and the 
tax for the equipment of the soldiers— c.xpcMiioualta — 
the MOYp to fyrdscipc — in which we have no difficulty in ' 
recognising the Roman miliiaris vefitis. These soldiers, 
when delay wmld be dangerous, the sheriff might lead 
against invading pirates or in pursuit of thieves and 
cattle-lifters. • 

This throe-fold combination of the highest legal, police . 
and military functiciub wdlliin the county in the person of the 
ealdortnan, rcndeied his position one of the highest dignity ! 
and rank in tlie kingdom. And when, for military purposes, 
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■’ several couaties were placed under, one eildorttiEui.life 
' ' tion'was greatly enhanced. This idea was carried Still iftirther ''/ 
, by Cnut, who divided the counties into four provinces, at " 
the head of each of which an corl was placed. Although , 
we subscijuuntly read of ealdormen and corls as synonymous, . 
the title: of the latter supplanted that of the formoi*. After « 
1048, alderman is only retained for lesser dignitaries in the 


Tlii.s enhancement of the office of ealdnrman was followed 


hy that f>f the sheriff. As the ealdorman, and later the 
eorl, bccamo more conairned with militnry affairs, Ic^al ^nd 
police fijjictions wert' left fnoro and more to tho sheriff. , 
Moreover, tlic latter had bc‘cofnc on oflicial upon whom the 
king could place moic reliance than upon a powerful local , 
magnate. Whatever the reason, hy Ibo end of the Anglo- 
Saxon period (he holding of the county court hy the sheriff 
was regardi'd a<? a liinc-hononred jcu.stom. 

Upon the Norman conquest the office oi oorl underwent 
drastic changes. His ndministwitive functions ceased, llis 
only coimc'Ction with the* county from which he derived his 
name was the, receipt v)f the eorPs penny— ihjnarim — 
for the support of his dignity, which still survived. Ihii 
even this pa> incut was only conferred by grace and not 
by any right of oflke. Occasionally ah eorl was appointed , 
sherltT in his own county, but it became too dangerous to 
the royal interest to entrust such power to the nobility. 
The Norman vicc-comes, still popularly known as the sheriff, 
becomes the real guvernor of the county as the royal rc- 
. presenlalivc. Tn the county court he now^ appears alone 
as the presiding judge, ecclesiastical causes having been 
/relegated by the Con<}ueror to separate cburls Christian. ' 
As police magistrate of the Crown, he is responsible for the 
view of frank pledge, the maintenance of the peace, the '• 
, arrest of peace-breakers, and their pursuit, if necessary, wdlh 
;lth$ *‘hue and cry” of the whole county. As bailiff of the 
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royal demesnes, he collected .'ill dues within the county pay- 
able to the Crown, appearing lwic:e a }oar at the Ilxxhequor 
^to render his account. As the King’s military repicsentative, 
ho was responsible for the new feudal organisation which 
was imposed by William upon his vnssals. The old system , 
did not puss away iiiinu’diately. The thegn, now known as 
knight, was still bomid to a-nder military service to the 
King as head of the Slate. I’y the new 5*ystem of tenure 
by knight service, tin duty of military serN^icu was the 
substantive duty due trom the tenant-in-chief to liis lord. 
This system was not comiilete Ixfore the reign of Henry 11, 
when, upon each kmght's fee. the .obligation wfis impe^sed 
to furnish a hjlly-iirmed liorseman to serve, at his cAvn 
expense, for forty days in the year. 

Whalcve. rights tlu; Anglo-Saxon kings j)ossevSsed, the 
Norman and Angeviu uilers were careful to letain. Thus 
they never abandoned th^'ir right to summon tlie national 
forces of the shires. The English Jyrd was roiitinued along- 
side the Norman feudal art*ay, and the King made use of 
either or botli as suiti'd hih purpose. Hy the intiodin-tion 
of srtij/uge— a pecuniary e<unmulati()u for p'Tsonal ser\ice — 
to the combination of feudal and national troops was added 
a mejce.nary force. 

JJy the Assize of Arms of ij8j Uy Henry 11) the national 
militia was reorganised. Each ownei of a knight's fee was 
required to pos.s(;ss a suit of armour, liclmet, shield and 
lauce. Every knight \^rls required to have as many suits 
of armour as he had kiiiglitb* fees. Every ficeholder worth 
sixteen marks in move*ablcs or rents was also to possess a 
suit of arnfour, etc. Every froehuldcr worth ten marks was 
to liave a breastplate, Indmet and lance. All burghers and 
other freeholders, a sin&ul jiTkin, helmet and lance. All 
weie to swear the (»atli of allegiance and to keep their 
weapons ever in readiness for the King's service* For 
the summoning and equipment of both these forces the 
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" sheriff was responsible. Within the county, ai!d somC'- 
, times outside its boundaries, he was the commander- 
in-chief. With these wide powers, judicial, executive, 

, financial, and military, the sheriff became for some cen^. 
turies tlic most important officer in the county. In view 
of his important Judicial functions, it is said thfft at one 
time every sheriff was required to be a serjeant-at-law, 
an oRice per if of great dignity. 

As a rule the armed vassals of the tcnants-in-chief served 
under their own lords, whilst the minor tcnants-in-chief and 
the freemen sworn under the Assiise of Arms* served under 
the sheriff. In the ijth century several changes in the 
military organisatirui took place. In 1205 the sheriffs were 
warned that every nine knights were to furnish a tenth, and 
the whole effective force of the L..nntry to be incorporated 
and sworn under an organisation of constable^ for national 
defence. In 3223 the sheriffs weie directed to impose the 
oath on those wlio had jurati ad anna under John, and 
in 1231 they were ordered to fiwnish conth'genls of men-at- 
arms to be provided by 1»lie men of the comity, sworn under 
the Assize of Arms. Stringent provisions for increasing the 
idEciency of the force were issued in 1232. All juniti ad 
arma were re<piired to provide themselves uith arms and 
to place Ihcmsolves under the coinn^and of the civil au- 
thorities; in the cities and boroughs under the mayor and 
bailiffs; in each township under the constable; the whole 
under the chief constable of the hundred. All were required 
to join the “hue and cry.” By the Statute of Winchester, 
1283, the police and military asi»ects were further <leveloped. 
The various attempts made by Edward I and Edward II to 
compel the county force to serve, aliroad- resulted in the 
. statute of I Edward III, c. 3, which provided that “no man 
from henceforth should be charged to arm himself othcrw'isc 
, than he w^as wont in the time of the King’s progenitors; and 
that no man be compelled to go out of his shire but when 



} . pwftsyty requireth;jit»4 'Ssipden coming of stran^ ene^t^i, 
; . mto tbe realm ; aod ttiiis if shall Ik' done as hpth been ii^^ 
, ■ in tim'es jpast, for ;fhe defence of the realm.” , 'I'i;: 

* To' Wye cdled op the v\;holc nation in arms was>,ol!} 
conrse, always impossible. 

The fos&e comifittus included the whole adult population^', 
In practice, either the />osse comUaius of those counties’ 
.nearest the scene of conflict only was summoned, or a 
proportion, e.ff., four, six or eight men from each 
township, aimed at the discretion of the sheriff and pro- 
.vided with forty days* provisions at the expense of their 
own localities. This practice was dovclopt'd by Edwanl I 
by' means of Commissions of Array. Writs were issued to 
individuals commissioning them to chid, that is, to press or 
pick a fixed auinber of men from one or more counties. 
The forces thus raised were paid by the King and, with the 
county force, placed undey the command of a capiimteus or 
ciicvctcigfie in each county. The latter first appears in lyyfi, 
when Roger Mortimer was made captain for Salop, Stafford 
and Hereford, and William Beauchamp for Chester and 
Lancashire. In 1282 William le Hutilicr is commissioned 


to raise i.ooo men in Lancashire, and numerous other 
commissions were issued for tho counties of Derby, Not- 
tingham, Stafford, ffalop, Hereford and the Marche.s. In 
1287 the, Earl of Gloucester is appointed capitaneus expeii- 
regk in partibm de Brecknock, and in 1 296 Robert, 
de la Feretc and William of Carlisle capitanei d custodcs 
pads for Cumberland. Capitanei munilionis are appointed,, 
in Northumberland and ('umberland and capUanci cnstodkel\ 
partitm Mafshiae in the same .year. Finally, in 1398, these’ , 
commissioners 'are styled Cfmdeignes dcs gents d’dmes;! 
William Latimer, for in-stance, is appointed “ noire }m\i 

tt 1- ' ' I* 

ieuant e si/oerein Lheventeine de votis e iutes les gents i 
arma a chevd e a pic ” for the northern counties, with 
captain luxler him for each comity. These officers, sii^/' 



Stubbs,',*' must, 'IjaVe 'b^ii the \^)rototyfJe$^bt^,'^^!‘;' 
ibi:d«licntcnant.”'^ ' ‘ ■ ' ' ■ , ' V '\' 

spite of the prohibition of Compulsory .service, abroad i. 
!(bpntaiaed in i Edwjxrd IJI, c- 5. .aiicl repeated in* 
‘ *5 Edward III, c. 5, and in 4 Henry IVi c. 13, sucli spodal ' 
levies, to be maintained at the charge of the Kiu^, were 
recognised l)y Parliament in the last-mentioned stalutei - 
,:In practice, however, the troops thus raised by Edward III 
were not as a rule paid direct by the King. This monarch 
usually raised his aimics for foreign service by a system of 
indentures, whereby lie contracted with soldiers of fortune 
and othcjs to provide a fixed number of men with a fixed 
scale of pay, the men being raised, organised, armed and 
led by the c(nitractor. 

' During the Wars of the Roses Commissions of Array 
were from time to time issued by botli parties. 

These were no les.s unpopular, than in previous times. 
Their issue by the Lancastrians, after the Battle of Ludlow 
and return to power of Henry VI, is said to have been one 
of the causes which drove* the people of Kent to flock to the 
Yorkists. It is true that these dynastic contests were waged 
for the most part by both sides, with the f'crsonal followers 
of their respective adherents. By the system of retainers 
and giving liveries, the magnates kept in* their service bodies 
of men trained to arms. At the same time, the Yoikists, 
when in power, did not hesitate to make use of Commis- 
sioners of Array. After the death ,of Richard, Duke of 
Ifork, on the field of Wakefield, a Commission of Array 
issued to his son Edward in Henry’s name pu ,, 
February 12th, 1461, in the foUovving terms: — * 

Assignavimm ws ei v<fhis Tenors Pmneiithm^ 

ContmitHmus^ Poiesiatm ttd Admc 0 ,ndim wins ommt ,r/ . 
ungulo!!i Ligtios ct subdUQ$ tmsirou Viilac Bristol/iac, ac Cmt/a- 
ytuum mairomm Staffordiae^ Saloffae ifmprdiae^ Xihumtuai 

^ CmU. HisL^ Vtil, 309. 
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Wy^orniae Somrseii^ie ei Dorsciiac d twvm ci/Jus/tM '(cujn:^\y 
mnu}m Status Cradus sen Condiimih fucrint) dc qnibus mUici'. * 
melim expedm xndchiiur^ ac frofisciendum vobisctm advtirsui tty \ 
mntra pmefatos Prammytores atque RtMks nostras, ac ad ’ , 
Assisfrnttam tt AuxilUm suum vohis Dandnm ei Impendendums \y 
ac^ ad eorum Prae^uwpthficm, Tmmiakm et Audadam ' 
Reprimmdum^ Cohmaidum et Cinii^\^andum, ipsosque stibju^afh 
duniy Aresiaiidum^ Capiendam cf Jusikiandum, ei, si vobis 
Rcsisiendum duxerint adversus eosdem Praesumpiores, si Rex 
exc^erit tanqitam Ilostes et Rebelks nostros, proadendum d ' 
eosdem Expii(^mvidnm> 

FJ ad omnia alia quae vobis circa Praemissa sm itfiquod 
eortmdm videbuntnr nccessana sm opporfuna, dc kmpore in 
km pus. Faciendum Exerccndiuu ei Exctjumdiinu 

. For carrying; out those instrnctions, all slieriffs and their 
officials directed tt) give every assistance and aid in 
(heir powerJ 

A Commission of Array was issued h}' Edward himself, 
June; 3nd, to Richard, Earl of Warwick, in similar 
terms. In addition to thrv^e special CoiTimissions, Edward, 
by royal proclamntii)n4 issued tg tbf* .->heriffs March 6tb, 
1461, September, 1462, and May 11th, 1^64, ordered all 
men betwticn the age of 16 anil 60 to be arrayed and to 
hold tliemselves in readiness to wait upon him when they 
should be summoned. Edw«ard also availed himself of the 
contract system. By an Indenture of War between the King 
and Robert Donne, Robert is reteigned and beliest 
towardis the same our soveraigue lord to do hym service 

of warre for an hool ycre with x archers 

takyng wagis for hymself of xijd. by the day anc^;.- 

vjd. by the daye by moycn of Reward and for everiche of , 
the saide arobers vjd. by the day.”^ Lords Audley and . • 
Diiras received 4s. a day for themselves and 6d. a day 
for each of their 2 ,< kh ) archers.^ \ 

^ Kyriicr, foid^ra, v. 103, \tl. , v 

Exeberpiur Accounts, It. Army 72/ 1 . Cited hv A. Atffam, Socmt , 
if* the Pijtanih Ccitiury. ® J<ymer, Fi/cdera, v. 35, 30lh March, 1:474*, ■ ' ' , ' 
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A special CominissioD of Array, dated July 3rd, 1468, was 
'directed to Humphry Stafford and other knights to raise 
' men-at-arms, hobicrs, as well as archers within the county^ 
of Cornwall. 

When Edward \v:is expecting the landing of Clarence 
and tbc Earl of Warwick on the Kentish coast, he writes, 
on Scj)tcmber Cth, 1*^70, to one William Swan, of Eton, 
gentleman, char^nng him to ‘‘airedie” hin\self ‘‘with all 
the felaship he could make to resist the invasion in 
Kcnt.^ On November ibth ho also issued a ^Commission 
of Array to the Dukes of Norfolk and Suffolk and Earl 
Kivers, in which the form is almost the same as in that 
of I'ebrnary i^lh, lufbr. 1 ‘his was ft)Ilowcd by a Commis* 
sion of Array to I'ulk Bourchecr de Fitzwarren and other 
knights for the county of Devon on March i6th, 1470. 
With Henry once more on the tlnone, Commissions of 
Array were issued to the Duke .of Clarence, the Earls of 
Warwick and Oxford and Sir John Scroj)e, for the counties 
of Cambridge, Huntingdon, Korfolk, Suffolk, Essex and 
Hertford, on December 2Sth, 1470; to the Duke of Clarence 
and the Earls uf Pembroke and Warwick for Whales aoJ the 
Maiches on January joth, 1471; to Edwaid, Prince of 
Wales, for the whole kingdom on March :27th, 1471.^ 

I'inally, on March 12th, 1480, Edward issued a Commis- 
sion of Array to his brother Richard, ag his locum tenens 
gcmraliSf lu repel the Scottish invasion and giving him 
power to array the borders and the adjacent counties. 
Here, apparentljs we first meet w’ith the title of licHlmini? 

, In addition to Commissions of Array issued to the sheriffs, 
Henry VII also directed special commissions in the same 
form as his predecessors to the Earl of Surrey, the Bishop 
^bf Durham, and other magnates on the Scottish border, 
and the adjacent counties on March 22nd, I495.'*' 

^ PasLoa Letters, 653. * kyiaer, FoeJara^ i» 173, 183, ip5t 

V. IU 14 , ‘ /M4, V. 78. 
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To the 'same 'E^l' .of Surrey, '%n. Au^st '6th,"‘:||*® 
fieury VIII issued a Commission of Array for the cimWiiS 
of York, Northumberland, Cumberland, Westmirland^'.'^ 
Lancaster. The operative words of the Ci)mmission d^ 
differ materially from those used in the past. The follpwip,^}] 
is the franslation /fj 


, “The King, to oxir wcll-bcJoved cousin Thomas Earl of;: 
Surrey, Treasurer and Marshall of England, Greeting. > 
“Know yc that Wc, fully assured of your fealty, wisdom,' 

. ' .vigour, industry, and diligence, experience and integrity, have 
„ assigned you, an<l by the tenor of these presents We give and 
confer upon y<>\i lull jK>wer and authority t(» summon and 
• collect^ all aud singular, <iur litres and subjects fit for war 
V within the counties of , York, Notlbmuberlund, Cumberland,' 
Westmorland and Lancaster, residing within the liberties as . 
,with<Jin for the purpose of arraying and trying them and' 

, according to their rank and ability cause them to bo well 
. and properly armed and weaponed, and in your ripe discretion 
from time to time, the more suitable places, take and , 
supervise musters and disj>bys. 

“ Moreover W^c give you full power u» have or cause to be , 
had of our lieges and subjects wh(;n arrnyed, tried, and armed, 
5is many men-at-arms, armourers, and archt;rs, and other 
armed men, Iwjlh hotwe and foot, as ma}^ be m‘ceshary for 
,, the resistance, sui^jiression, and defeat of the Scots, and in - 
this campaign yxJU are the R^ent and Governor And We. 
command you 't<j carefully attend to our instructions and;, 
cause, them ter lie effectually carried out. ' 

“And We give our strict orders to all and several; ouf.' 
. dukes, carls, Urons, knights, justices, mayors, sheriffs, bailifjb,^' 
constables, lieutenants, officers, ministers, sailors, soldiers, aiwj,, 
., all' other our said lieges and subjects and all under our fait^;- 
; at»d allegiance who have any interest in this jiart by the teno^^i 
of these, presents to attend to your instructions and give yi^V’ 
their aid and assistance, as fulty and as thoroughly as if 
were aiding and assisting Us and as if We had been person^tB;^yj 
present. ‘We alw) will that you as well as aH 
our said lieges and subjects, gathered by you in ihd 
aforesaid sh?dl bo .whirfly free by these premise from, 



formerly made aud tiy reason of the premises yoh A 

, or they might be Hahle;”* ' ' 

( ■ The following year a Commission of Array, in ' 

’■precisely the same terms, was iasned to Sir Thomas ■'Lovell 
I for the counties of Nottinghau),. Derby, 'Warwick, Leicester, 
;Stafford, Rutland, Nortbdmpton and Lincoln.® In 1544, to 
■ aieet the trouble with Scotland, a Commission of Array. 
,with still wider powers, was issued to the Earl of Shrews* 
ibiiiy, as the King's Lieutenant Und Captain-General for 
the counties of York, Durham, Cumberland, Westmorland, 
Kendall, Northumberland, Lancaster, Chester, Nottingham, 
Derby, Salop and Stafford, the City of York, Kingston -upoh- 
Hull and Newcastle-upon-Tyne. Similar commissions were 
issiUid to a number of noblemen and knights, either jointly 
or severally, in 1545. , In those directed to the Earl of 
Hertford and to the Duke of Norfolk each is described 
as Lieutenant and Captain-General." 

Commissions were also issued bj' Edward VI, as we learn 
from the commission addressed by Lady Jane Gray as 
Queen to the Marquis of Northampton, who had been 
appointed lieutenant of the counties of Surrey, Northampton, 
Bedford and Berks by Edward. He is 'instrocled by Lady 
Jane '* to execute everything and things as her lieutenant 
IwHhin all places according to the tenor of the. commission 
addressed ” to him by Edward. * 

' In the first year of Mary Tudor we have for the first .* 
time a Comniission of Array in the English, tongue. It 
f'iyill be seen that the old form is closely followed;— 

5 ;-,^.. “Mary, by the Grace of God, etc,, to our tight truStie and^':' 
wdl-beloved William Gtaye, Knight, Lotd Graye of Wilma, ' 
Gnrting. . , 

/iwfciu, vi, 36. “ ftiel. vi, 49, SepI, 3, (513. * JNd. vi, 1*7, 

Litfers, VoL 11 , 183 (Jvly n. tSS3). Kor other commissionti ijiiiaeii' 
M'S. Laodvd.. S.M. 1236, 

■ ' '■ ' '"1 
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iiaiimnei: of.TUn^turi^ '■ vkini^ies. .and penalties tp 

virtue .of hny Statute^. Ac^' Of {^odamations to the ctmiiiitj'ti 



;jgS ■ ' THE COMMIS$?TQN OF LtBtlTEJ^ANCY W ' i * 

‘^Know ye that^ for the singulcr confidence We have iii 
and also for the* great trust We likewise have in your approv^' ■ 
fidclitio wisdom and discretwjn, W^e have assigned and ap- ; 
I poynted you and by these presents We give full j)Ower and. 
auctoritie unto you to lovye gather and call togither of’ our 
loving subjects inhabiting and dwelling witl\in our counties of 
MiSd. Kent and in our C'itie of London or in any of them as 
well within Liberties ns without, the nombu^ of three hiindreth 
and fyftie footmen and fiftio horsemen having kiuncys mete 
and apt for the warres out service to be done, and theym 
to tryc arrayc and put in redynes and theym also and every 
of them after their habilities degrees and faculties welt and 
sufficiently weaponnd and to take the musU.Ts of them from 
lime to time in placys most mete for that purpose after your 
good discretion, and also the s:imc nombre of our siibj(*cts* 
as well horsemi‘n as footmen so arrayed tried and armed to 
leude brl '^^e carye or conducle to our castle and townc* of 
(lynos beyondo the see ; 

*‘And further by these proscnles We do givi* unb) you full 
jiower and auctoritie b'/do fulfill and execute all and singuler 
other tliingttS which shall ro<]uisite for the Icavyong )<jadyng 
and government of the said nombre of our subjerts so by you 
in form aforesaid levyed and to* be U'dd ; wherior We will 
ryul command you that ye vvithf* all diligence do execute the 
piemisses with effect ; 

“And further \^’e wol and command all and .singulcr our 
faithful subjects v^ithin out said counties }in<l Cutye to whom 
it sliall apperteyiie that they and every of them from tyme to 
tyme shall be ^tendance to nyeding assisting and counsailling' 
and helping you in the execution hereof, as they and every of 
them lender our pleasure and will aunswore for the contraryc , 
at Ihcir utterraoste perylL”^ 

I have nQw shown, and for the first time, that these special '* 
Commissions qf Array have been issued by the Crown in 
unbroken succession from the reign of Edward I to that of 
Henry VIII. Originally they were supposed to be issued. /; 
with the assent of Parliament but they were not made. 


1 Rymfer, i^'oediray vi. 4. July 31, 1553. 
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,f Statutory, and then only I>y implication, till 1549, wlfbh, by 
^3 & 4 Edw. VI, c. 5, s. 7, it was declared that — 

“ it should be lawful to any person or persons having the King^s 
commission or letters from his highness or j^rivy council to ; 
raise and assemble ihq King^s loving subjects in njannor of war 
to be armyod in great number as he or they shall thinic mete 
or able to the intent by violence and strength to suppress, 
a})prehcnd and lake the said persons that so shall bo unlawfully 
iLsseinbled,” 

In this statute also, lieutenants of counties are first men- 
tioned in an Act of Parliament. Sect. 13 provides ; — “ That 
if llie King shall by bis letters patent make any lyvetenanie 
in any county or connlies of this realm for the suppressing 
of any cornmotiou rebellion or unlawful assembly that 
then as well all justices of peace of every such county 
and the sheriff and sheriffs of the santc as :dl mayors 
bailiffs and other head ofticers and all inhabitants and 
subjects of any couniy city boro^ugh or town corporate 
within any such county shall upon the declaration of the 
said letters patent and teqnost made be bound tf» give 
jattcndancf: upon the same lyvetenanie to sn[)press any 
commotion rebellion or unlawful assembly unless he or 
they being so required have any reasonable excuse for his 
not attendance upon pain of inij)risonmcnt for one whole 
year.” 

In a statute of Philip and Maty, relating to musters for 
the defence of the R'alm, reference is made to the lieutenant, 
warden, or other person authorised by the Crown to deal 
with this matter.* In sect. 4 tliese officials are called lord- 
‘ Ihutcnant and lord-xmrdcn respectively. These ccynmissions 
\had now become so much a matter of course that Hollin- , 

,, ^ed was able to write of them in the middle of Eli;5abeth’s 
reign, ** over each of these shires in time of necessity is 9 
’;6cveral lieutenant chosen under the Prince, who, being a . 


i4&S?h..&M., c. 3. 
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•' jdofekni'kri of' calling, , hath almost reg4 hnthority oy^^ltoi!; 

' 'same, shire for the time being in niahy cases whik^ 
.concern his office ; otherwise it is governed by the 
' But the change was not merely nominal. ,' In the han^ of v 
the ealdorman the fyrd had been a force strictly for hdihO;,'. 
, : .defencfc. It was led under its local and popular officers. ;' 
; ,The Norman sheriff was, it is true, a royal officer, hut 'hi^'i', 
powers were clearly defined. The array wa.s still a- force for j 
home defence. By means of these special Commissions) of ! 
Array to the magnates, the attempt was made to convert' 
,:thc national militia into a standing army under the Crown, 

I j liable for service at borne or abroad. How unpopular these 
' commissions were we have seen during the Wars of the Roses., 
ifhey were no less so under the Tudors, but Parliament was’ 

■ too, weak to question the prerogative of the Crown, and 
not only the statutes already mentioned, but those of . 
Elizabeth,® tacitly admitted the right of the Crown to raise 
troops in this fashion. In the Elizabethan statutes for the'’ 
, rplief of soldieis , and mariners, they are referred to as 
,i*‘ having been pressed.” Impressment was now regarded, 

' as one of the royal prerogatives. 

We have seen that in several of these commissions, civil 
as well as militarj' powers w'ere conferred. Under the 
' 'Tudors, the baronicfl nobility gave place to a new class of. 
men. Into their hands fell the civil administration of the- 
, county. The new county magnates monopolised th« ifotn-’ 

' mission of the peace, and from their ranks the Tudors fill^ .,' 
the depleted scats in the Upper House in a cerlaip proporf.'j'. 
iioh to the number of counties. Thus, a scat in the Housfe^l 
i of lords, , a commission as cusios roiulortm and lieutenawtil 
of the militia generally coincided. Thus the old offio^, 
ealdorman or earl was revived, and the sheriff once, iiioi^jj; 
ffill back to a second place in the county, shorn both 'of 
chief judicial and military functions. Toiday the - office •blvl 

’ ^ l, 155,' ; ‘ ^ * 3iS c. 4s 39 Eliz., c, 21 ; ’43 Efci 





P|Bgn' Sherirf IS , ' 'Tbe '.pobiitry; ^tlcrtop'? 

I^ols now appoiblS^i^ fiei^aently ' mucl) against liis'Wii,';’ 

Is’: called upon to perform during iiis year 6f office, a, fsw> 
‘ij'.dteoniit^ed apd formal duties, nearly all of whicli may * 
'‘;1t>fe performed by an under-dieriff, who is each year' "re- if 
fappointed as , a rhalter of cobrsc by the new sheriff. He , 
\' i!w:l:s as returning officer at P’arliamentky elections;, be,; 
; '»eeeiyes the judge.s on circuit, be summons jutors, and , 
• exscuies jndgments lx)th ciyil and criminal. He is still 
; ‘entitled to preside in the county court and to call out the 
' posse c0mit(itus. These rights,' it is needless to say, are no 
longer exercised. , . , 

!, Vciy naturally, questions relating to the militia formed 
: subjects of controversy between the Stuarts and the people. 
Courts-martial, by which the lord-Iicelciiants punished both 
civilians and soldiers, were declared illegal by the Petition, 
of Right, 162.S. The last Statute^to which Charles I gave, 

' his, assent, on February ijth, 1642, was the Impressment 
Act for raising an army in Ireland, with the clause forbid- 
■ , ding him to compel men to go out of their counties without, 
permission from Parliament. The final struggle between 
, Kingjand Parliament took place over the appointment of 
'' ihc lord-lieutcuants. By the Militia Ordinance, passed by 
' both Houses March Sth, Parliament elideavoured to gain 
control of the militia by placing their own nominees in the, , 
!i,' commission of the counties. Charles countered with his 
/' Proclamation of May cytli, condemning the Militia Ordi-, 
jjjfhancc as illegal. One of the nineteen propositions sent by 
the two Housqs, on Juno ist, to Charles at York, requested, 
*;^im to accept their ‘‘ordering of the militia’*’ until the 
flatter could ImJ settled by Bill. ■ This appejal meeting with ? 
I^’fe^ppnsei-the Houses issued the Declaration in Defence of C 
|j,we Militia Ordinance on June Gth, challenging the King^, ’ 
^pifbrbgativc and commanding ajl cbjnccmed to act upon 'thft’f 
from the lieutenants, deputy-lieutenants, captain?;,"' 

1,' . ' ■ ' ! ■ . * . I , Ih 
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and other officers of the trained bands, according to the ^Id ' 
Ordinance. To this Charles replied in hi.s Letter to thc’ ^ 
Commissioners of Array to Leicestershire, of June 12th, in! . 
' which he maintained his right “to order and govern the I. 
militia of the kingdom ” as liis predecessors had. This was . 
followed by the attempt of the King’s Commissioners to oust 
the Parliamentarian lord-lieuten.anti the Karl of Stamford, 
from the county of Lidcestcr. The answer of Parliament 
was the resolution to raise an army with Ksse.x fis general. 

By the Act of ibfli for “ordering of the forces in the 
. several counties,” ’ the sole and supremo power, govern- 
, meat and disposition of the militia, and of all the forces by 
" sea and land, wore declared to be the undoubted right of 
' the King, who might issue such commissions of lieutenancy 
in the ce.inties for the purpose of calling together and arm- 
ing and arraying tin* people as h<=* should think fit. Such 
persons so arrayed were to he formed into troop.s and regi- 
ments. Full power was conferred upon the lieutenants to 
' give commissions to such persons as they thought fit to be 
colonels, majors, captains and olh(;r commissioned officers, 
and to submit the names of such persons as they thought 
suitable to be deputy-lieutenants to His Majesty for approval 
and aj'jwintment. 

In the reign of Klizabeth, not only the lord-licutcnant 
but his dep«t3’-lieulenants were nominated by the Crown. 

In 1595 the Karl of Pembroke was lieutenant for the 
counties of Wales, and several of his deputies in .some of ■ 
the counties having died, Elizabeth directed the lordTkeepcr, . , 
to nominate others in their place.® ; 

By this ‘Statute the Crown, through its nominees, was / 
once more in* com)iiete control of the national militia!,'; ;■ 
■With the expulsion of the Stuarts, however, the roytjl''.' 
prerogative was again challenged. By the Bill of Rights - 
“The raising or keeping a standing army within thec^ 

' . I ' / ' 

14 Car, H, C‘ > ,* Kymci* Fotdeva^ vii* i68, Ivi/ 
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/.fcjhgdom .in time of pea'^e, nnlcps it be with the cofiseiit of 
Parliament,’^ was declared illegal. This principle was cirys* 

: ' talised in the Mutiny Act of 1689*^ the parent of the annual , 

, Army Acts under which the regular army is now governed.* 
In 1757, in consequence of the inefficiency into which 
, the militia had falkn, an Act* wiis passed for its reorgani- 
sation upon lines which, with some modifications, continued 
until J871. Up to this date the lord-lieutenant was in 
command of the militia within his county, responsible for 
its discipline and efficiency, and the appointment and dis- 
missal of its officers. Other auxiliary forces,* such as the 
yeomaniy and the volunteers, were also under his com- 
mand. ]iy the Army Regulation Act 187 however, all 
this was changed. All their powers were rc-vested in the 
Crown with the exception of the pght to appoint deputy- 
lieutenants and their jurisdiction nnd powers in relation to 
raising of the militia by ballot. By the Militia Act 1883,^ 
the first appointments to the lowest ra?ik of hiilitia officers 
were given on their recommendations.’’ 

Under this Act the Ci^iwn must appoint a lieutenant for 
' every county, and the lieutenant so appointed must ai)point 
such persons as he thinks fit living within the county and 
properly qualified as his deputy-liculonants. These must 
number twenty at least, and if so many duly qualified 
cannot be found, tlmn all the duly qualified f)orsons living 
in the county must be appointed deputy-lihutenants. Their 
names must first be submitted to the Crown, and no com- 
‘ mission must be granted until the lord-lieutenant has been 
informed by a Secretary of State that the King does not . 
y,', disapprove of such appointment. Dopnty-licutenants may ' 
y hfi removed at the King’s pleasure, and in* such case the ‘‘ 
, lorddicutenant must appoint others in their ste.id, and a ' 
return of all such displacements and appointments muSt - 

'1 ’ 

' , , , ^ I Will & Mtir., c. 5. * 30 Geo. 11, c, 25, 34 iJi 35 Viet., c. 86, 

, * 45 i 46 Viol,, c. 49* * Sect. 6. 
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laid ^lijire Parliament, ttwde np' t6 
- first" day of Decamber,, within ■tcfl.. !jays ,aftbr 
■ m.cets.”,, 

* The commission of a deputy-liohtenant is not vacsited 
the cessation of office of the lord-lieutenant wfiO granted 
' In Ac absence or inability to act of the lord-licutiehsJcrtf i'' 
' ihc King. may authorise three deputy-lieutenants to act ih'laif *: 
■pl^ce. 

, The brd-lieutenant may, with the approbation of - the, y, 
';Crown, appoint ,any depnty-lientenant to act , for him as hia j 
. vice-lieutenaut during his absence from the county, sickness ' 
ot: inability to act, and such vicc-Heutenaut is invested with 
all the powers of the lord-licutcnant, 

, 1 , i The follo\\lng are the qualifications of deputy-lien- . 
tenants:--- 


(a) He shall be a peer of the realm or the heir-apparent*, 
of such a peer, and have a place of residence within the 
county for which hei is appointed ; or 

(b) He shall be in possession for his own benefit of au, , 
estate for the life of himself nr asiothcr, oi of some grentBr,-',, 
cismte, in land in thr: United Kingdom, of the yearly value 
of not less than two hundred pounds; or 

(c) ,He shall be the heir-apparent of some person tivfao.'j 

is in possession for his own benefit of such an estate a,? i 
above montioned ; or v, V 


, (d) He shall be possessed or entitled, at law or in^ 
equity, in possession for his own benefit, for Ae life 
himself or another or for some greater interest, of ortd,);' 


'a dear j’early income arising .from personal estate with^;.^ 
' the DiuAd Kingdom of not less amount Aan the ye4i||ffi 
value of an e‘statc in land above mentioned; and.tlie'diWr 
' . yearly income arising frotn any such personal esitate slnK 
be admitteti in whole or in part of. a qualifica^n Iro%|^^ 
, possession .of an estate in !and,l." 


* Sect , 33. 





’^Qg, H^jlivw, to tt>^t';ic|^:,ji!!jf‘'v; 
ineetings <5f licutenas'cy ■ a' ’siwcjfic descript iofi-, uin4®^;: ; 
^);|m$ S^aatoK! of his quaiificatidw^ With full pairtictilars hf: bis * 
in JiUid oir of his heirsliip to the sanie. Such desOfip*’!'' 
'v.)'l^^n.,i^m5t then be adered, by the cl«k on the rolf ahd ,4 '';; 
sent to .the Jord-Heiitenaht The c%k must also: ; 
cause „to be published in the. London (jireeite the naincis of!' 
,j,|he jjersons .appointed deputy-lieutenants, with, the dates •; 

their commissions in like manner as commissions of! 
'officers of His Majesty’s land forces; 

The clerk mast alw from time to time, when required!,' 
send to a Secrctarj’ of State a complete account of the 
, Several descriptions of qualification delivered to him during 
the period mentioned in the requisition, and the Secretary ' 
. of Slate must cause copies of every such account to be laid 
!: before both Houses of Pariiamept- A deputy-lieutenant 
jA^ing without being duly qualified, or without having ‘ de- 
• liVered the required description of his qualification, is liable ■ 
!,,tO foHeit the sum of £ 200 , bnt all his official acts are to bo' 
,;dcemed valid; In legal proceedings for the recovery of 
iisiich penalty the onus of proof of his qualification lies on 
the defendant.*' 

..Lord'^lieuteuants and dcputy-lieutt'nSnts acting in the , , 
.execution of the Militia Acts are protected by the law 
'■ irclating to the protection of justices of the peace, and, par- 
{■^^ticularly vrith regard to limitadons of action, notices of ■ 
I'i^on, vdnue, tender of awards and payment ' into C/Oud^’' f 
f/'jbbd dthCT rtatters relating to actions provided by the Act.® ’ 
jsf-Xhe office of lord-lieutenant is held during the pleasure, ; 

■' tlife Crovra and i& generally granted to political suppdrtere.4« 
'iii^^oyhi'nment, Upon a cfaangqi, of Government it is 
^^idsual for lord-lieutenahts and t^ir deputies 'to .gO' 
|!i,;d]Sjcc; ;'Instaucesi htny^er, bayo Accurred whore strpr^tv 
Sect. 34. , , ' ' :,l\ 






/opposition to the admiuistr^lion of the day has beea^ ' 
followed by dismissal of the offender. This exception ^ to , ' 
.the usual practice on a change in the Government has not; 
proved entirely *6atisfactory. In many counties it is alleged , 
that the lorddieutenant who is politically opposed to the < ' , 
Government of the day refuses to comply with sect. 30 . ' ; 
of the Act, which provides that he shall appoint at least , 
twenty deputy-lieu^enanl^. llis object, of course, is ,.to 
avoid appointing liis political opponents to the office. But 
sect. 30 is mandatory. To make up the list of twenty, all 
duly qualified persons living wiiliin the county mud be 
appointed. 

Complaint also made that the commissions of deputy- , 
lieutenants vslio have ceased to reside within the county 
arc not cancelled by the lord-lieutenants from the same po- 
litical motives. It appears to he quite clear that a deputy^ 
lieutenant who ceases to^reside within the county ip^o facto 
loses his qualification. 

A still more serious grievance against lord-lieutenants in 
the immediate past has been tbe*^ way in which they have 
used their j)owers of recommendation of justices of the 
peace for the county bench to the Lord Chancellor. 

This power was so unscrupulously used as to amount 
to a public scniidal and to lead to u demand for reform. 
Thi.s demand was met during the Liberal Administration, 
1905-10, by the institution of county advisory committees \ 
to assist lord-lieutenants in the selection of candidates for 
the office, and by the Lord Chancellor adding names tO' 
the commission of the peace in those counties where the Vi^^;. 
political inequality was most marked without first rccdvio^^lr;’/; 
any request through the luvd-liciUenant. • . 

, The lord-lieutenant is still the senior magistrate of , the//' ' 
county, and, as such, usually the Cmlos Kvtulorum, or ke«f>tf 
of the rolls or records of the sessions of the peace. TTbis >.]/'■ 
a.ppoinlment formerly lay with the Lord CbanceUpr> 



VttJS COUNTIES its' m$T6l<y ,ANFp EUNCTrONS,' 

‘ 

^545 the right was transferreb to the Crown. ' Until iSSS : ';^ 
' he appointed the clerk of the peace for the county. . In that, , 
year the power of appointment was given to the Standing , . 
Joint Committee of the County Council and Quarter ^ , 
Sessions.^ 

The powers for the maintenance , of civil order And the 
preservation of the peace, which lord-iicutenants shared 
with the sheriffs, under the Statute of 3 & 4 Edw. VI, c. 5, 
are not affected by recent legislation. As chief magistrate 
the lord-Iieuli‘nant is still responsible. 

Thus with the Act of 1871, the military functions of the 
lord-lieutenants practically disappeaied. These have now 
been revived b)’ the Territorial and Reserve Forces Act 
1907.^ 

By this Act the old militia, as sticb, has ceased to exist. 
The greater number of the existing battalions were in 1908 
converted into units of tlie Special Reserve, and the re- 
mainder wcic disbanded, 'rhe Yeomanry too, as such, 
also ceased to be raised. With the excej>tion of two Irish 
regiments, which were dhjbaiided and reformed into Special 
Reserve units, the Yeomanry was absorbed into the Terri- 
torial borce, retaining, however, Ihcir former title of 

Yeomanry,” At tlie same time, the c^xisting units of 
Volunteers were transferred to the 'rerritorial Force, and 
Volunteers have not until the present war been raised in 
the United Kingdom. I’or the purposes of the reorganisa- 
tion of the military forces other than the regular^ and their 
' reserves, and of the adininistratioii of such forces, and for 
, , other kindred purposes, county associations were estal)lished 
' . by the Act. It is provided that the lord-licuttjnant of the. 
tounty, or failing him, such , other persoft as the Army 
\ Council may think fit, shall 'be cojistituted president of V 
. each county association. Thus the lord-licu tenant lias bein 
replaced in his former ix)SJtion of military lesponsibility ' 

‘ ^ 1 51 & 52 Via., c. 41, s, tJa (2). - 7 VIl, c, (). , ^ 





^'^'^i.ereV^'he'ha^'c^oisen'i'o^^ his pplic^ of'assui^'K 
.'"(ii'he.-jitfcadency of hiS'Couhtj' asaociatipn'. ' . Ip; 

.,; '.loird^ieuteiiants have accepted this office.., Agreeably iiPp/ 
, liis former powers eader the Act of 1882, priority, is toiife! 

, given to recommendations of the lord-lieulenant, if prosidoni;' 

,of the tJounty association, in the case of all commissions 
! the lowest ranlt of officer in any unit of the Territorial Force.’ 

' Where, p nnit comprises men of two or more counties, the 
;ij, 'recommendations for such appointments must be made in' 
stich rotation or otherwise as may he prescribed. Recruits 
may be attested by lord-lieutenants or their deputies. 

(■With the creation of the Volunteer Training Corps, new 
liclds of activity have been opened for lord-lieutenants and 
deputies. Vclimtcer Training Corps are now affiliated 
' .'.to The Central Assijciatioii Volunteer Training Corps, with 
jLord Desborough as President, and with its headquarters 
at the Royal Courts of Justice. Deeming it advisable that 
supervision over these corps should be exercised tlirougb, 
the existing county associations, the Central Assoe.iation 
inidted the co-operation of the lojd-lieutenints. 

The office of deputy-lieutonant has hitherto been nor* 
ih^Iy one of dignity only. In order to restore to deputy*' 
lieutenants k>me of their former military functions, the 
formation of committees of deputy-lieutenants within their 


; respective counties for the organisation and supervision of 
, the Volunteer Training Corps fpr Home Defence has 
. been ^suggested. Each deputy-lieutenant might beennifi 
, the, gfeiietial' adviser in his appointed district to the severer 
■ . 'corps, therein raised, and so form a link between the .lo^lJ 
epm'mittees ‘of Such , corps and the county associatiat^;^ 
Thus the various Vorps might he formed into coun^lhi^ 
. gade's Subject to the authority of the county aS3<l(!Ciiation|;^ 
,* ' 'By an Order in Cciuncfl, November 2i$t, 1907, it .v^; 
' , announced, that. hi ', future the Kihg; w6idd',conSent tp'tl^' 
!/' ’ a^lP,ointia'ent ,'as depuitydieuteilants of .such g^tlenieo ^til^ 



the <q't)a!ific§,6oa required und^,tj|^1ii|^!^^ 
held their mniia^''c<>iinmissidhSf(tf;)iejn 
l^^*had"!rendered’ sof'vicc to a„poanty assoQiati<iia’"aoddr.'^thftr' 
::;^>f,,907.' '■:■ '■ 

i The Lord-Wardeti of the Cihque; Ports may cx officio be a 
r;jmeRiter of the connty assodiati^ pf Kent, or of Su^x,,or 
■ ipf.bdth. Whether this great ofiSoer is the lineal descendant 
ydf the Litinris Saxonici or, Tracing Comes, whose 

n^urisdiplion daring the Kottipp occupation ext<tnded from 
■:;Su8sex to Norfolk, inay be questioned, hut there is no 
. <l(oubt at all that this office was- in existence under the 

I' , 1 

. Saxons. From the Conquest he became known as the 
. gmrjkn or warden . In 1298, Robert Rnrghersh was lieu; 
tenaut'Wardcn of the Cinque Ports. These officials were 
• l»dtli admirals bv virtue of their command of the licet of the 


ports, and wardens by virtue of, their maintenance of the. 
. liberties of the port.s on land. , 

' , Similarly the Warden of the Stannaries may ex. officio, be 
a member of the association of the county of Cornwall, or 


of the county of Devon, tor of both, This official of the 
, Crown w!is originally known as the lord-warden, and .was 
y, usually a man of high position. In 1607, John Earl of 
;;,Bath was lord-warden, and in 1624 Philip Earl of Pembroke 
"-arid Montgomery. The lord-warden bad exclusive civil and , 
.‘.■crimirial jurisdiction .over the miners within the stannaries. 
(,,^y tiie Jfilitia Act 1882,’ the Warden of the Stannaries is;, 
i’^requiired, as, if he were lieutenant of the counties of Corntvafl 
iiajid .Ikyon, to appoint deputies;, known as deputy-wardens . 
i^f, the, stanimries,. the number of whpm heed' not exceed 
Ihisiejyfe;.'. The qualification fot the office of deplity is the ' 
'hS that of deputy-lieutenant pfla'counly. • 
doyemor of.Deputy-Gotfem.pr of the Isle of .Wight ', 
a member of the, association of the county' ..'ol;) 

, rSieBt.'4i9<S)>. 

' ' ‘ ii. ' . ■ ' •, v.S’ ' ’ '•'! \ 
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■ London has always occui)ied a position of peculiar in^ifi.;'' 
pcndence of royal authority, arid vvluin the Saxon portreeve';,', , , 
^ gave place to the Norman mayor, this independence suiffere^{,, ’ 
little loss. By the Militia Act 1882, ' the city continued to 
be a separate county for the purposes of the militia and to ' 
enjoy a commission of lieutenancy as a county. By the 
Territorial and Resen’c Forces Act 1907,® the lord mayor is 
ex officio president* of the association (>f the city. He it is , 
who recoinmeiids for apiwintmenl all city lieutenants. The 
qualifications for doputy-lieuteruints under the Act of 1882 
do not apply to the Latter. 

For the purposes of the Act of 1907 the Isle of Man 
is deemed to lie a separate county and the Governor of 
, the Island is ex ojficio the lord-lieuteuaiit. 

Each of the Ridings of the county of York enjoys a, 
separate commission of lieutenancy. 

It has been asserted by some writers that the high-sheriff . > 
enjoyed a right of praicdence, within his county, of every 
nobleman during his ycai of office, including the lord- 
lieutenant. From the history of die oifico 'ff lord-lieutenant 
giveji above, it will ti|)pe.ir abuuclantly cleai that, from , 
the time when the latter oflicer superseded the sheriff, the 
lord-lieutenant, as the King’s locum ieiicns, was “the first man 
in the county.” Blackstone, u-suallj- weak in legal history, 
appears to have ^bceii responsible for this mistake, in which 
he was followed by Disraeli, ip Lvihair, where he erroneously , , 
states There is no doubt that in the county the high-sheriff ,, , 
takes precedence of everyone, even the lord -lieutenant,” * . , ' 

The question was finally set at rest by warrant, updet. ' 
the King’s' Royal .Sign Manual, dated February aoth, I9b4,’ .! ' 
directed to the' Duke of Norfolk as Earl Marshal, deClarifti^' , - ,; 
that whereas doubts and a‘ diversity of practice had arisj^“,,V 
in respect of the relative precedence of lord-lieutenants ' 
liigh-shoriffs, loird-lieutenaiits should during their term ' 

‘ Sect 50. * licet. 39 (S). » \'dL ll, jSi.:. 

I ‘ V', , 



aUMlNALS'^^ iSCOTtlSH CONVICTlOfJS,. ' 

- , Office, ajod within the limits of their jurisdiction, have oh air,' . 
::;;<)Cca;Sion$, place, pr(^eurincnce, and precedence before the 
/ sheriffs having concurrent jurisdiction, 

/ , Once more the lord-lieutenant has become the chief 

, local military and civil personage, and with the proved 
efficiency of the Tonitorial Force in the held, his oppor- 
tunities for national service have been enlarged. The 
■public will certainly expect all lieutenants, without cx- 
. ceptioii, to seiiie those opportunities and to uealise them 


to the full. 


Hugh H, L, Bkluot. 


II.-HABITUAL CRIMINALS AND SCOTTISH 
CONVICTIONS. 

'^HE Trevention of Crime Act 1908, wffiich enables the 
J- Court in certain circumstances to pass a wsentence of 
“ preventive detention for a period varying from five to ten 
years, is not free from doubts, and it iji intended in the 
following remarks tt> draw attention to the effect of convic- 
tions before Scottish C(nirts upon the provisions of Fart 11 
of the Act (Detention of Habitual Criminals) as administered 
in England. * 

The provisions of the Act which mainly concern us are 
as follows: — • 

Section 10.-- 

“(a) A person shall not be found to be a habitual criminal 
' unless the juiy finds on evidence— 

*‘(a) That since attaining the age of ‘sixteen years 
“ he has at least three times previously to the con- 
“ viction of the crim^i charged in the said indictment 
** been convicted of a crime, whether any such coa- , 
“ viction was before or after the >ahsing of this Acty ' 
** and that he is. leading persistently a disiionest or 
' ^ ^ ** criminal life. 



®;S'''‘’!' .'i '• ■’■ ■':• v; ?''':^„‘;v:>f' v' 

\ ‘ ' ' ** V») of ' thi$ section the 'bcpr^’j^^j: 

/“’has the' in the JVeyention 

v; ; " 1871, iitid the definition of * crime ’ in'ijiat Act, set out ftif'l 

';, ■ Sch^ule to this Apt, shall aj)ply accordingly;?^ V ' / 
SrAeduk.^^yTht expression 'crime ^ meansnn Engiafitd 
**i»eland any felony or the offence of, tittering false 
;** counterfeit coin, or of possessing counterfeit gold or silver 
*' coin, or the offence of obtaining goods or money by Wse 
■ ** pretences, or the offence of conspiracy to defraud, or , aihj; 

: ^Vmisdemeanour under the f'ifty'cightli Section of the iJarcehy 
' *^Act 

^ ' ' 

prevention of Crime Act 1908 applies to Scotland^.; 


’ / in the application to Scotland of the provisions of this Act;, 

' ; . " Scaxjtary for Scotland ' shall be siibslitutwl for, 

*** Secretary of SUU:^ and the I'xpressioit ‘prime,**; 

“used in referehce to previous convictions, meaiw a crime , 
'• “of which a persoii has been convicted on indictment/’-' 
(Sect. 17 (2).) 

Put briefly, the question it, i$ proposed to consider is this. ' 
ip an p^uglish Cburt, when, it is Isouglit to satisfy sect, rp: 
(a) (a) (which requirp-s proof of three convictions , of a , 
“prime”), is it conipeteut to the prosecution to, give jo' 
evidepce, among the thPse necessary, convictions, one ,pp ' 
more Scottish convictions for acts which, if ,coniihittedi 
,in England, would be '“crimes” withih the definition ..ip,, 
the Schedule quoted above? .Wth three Edinburgh cop*!'’ 
■ victiops ■ .for what we shpuldi scall “arsem”. and, ,.Whai7 
'the SCO, is law, calls "vdl&l, fire-raising”' be , ehhuigllili^ 
; with the leading .of P peisistontly' dishoae8^'.aiiil|;| 

Criminal life, to, secure the preventive 
aiminal?,;’' 

» (a) Now, by , sect. 17 (4) it is provided that 


, ot sect 10 shall, nrA .apply to. Scotland,",, that,, is 
the defirritiofi df “crime " in the Schedule- aboVd 
,'<toes not a^iy.Vto ''Scotland. ' This means, ''it 'is"'|ia|^^^ 



pr6cds'di«J^ .tl»«' ■tjieBmtWn , pf';" cnW ■!' 4^ 
P^|r|giveQ, in. sect. 17. (a) and. not the defuiitidn contaih^l 
Schedule. In' other words, the Scottish defioiti^;! 
crime " (sect. ,17 (3)) applies in Scottish Courts, apd’’ 
;j^Re fepglish definition (Schedule) applies in English Courth.;; 
|;J^pwhere is it prorided that, when an English Court is faced 
■jjvrith Scottish convictions, it may have recourse to thd ' 
;[^tch definition, nor vw versd. This seems to be the flaw 
.'jn the Act. “Sub-sect. ( 6 ) of sect. 10” (»,<!., the English,, 
.'.definition above quoted) “shall not apply to. Scotland”" 
(sect. 17 (4)), .ind similarly, the Scottish definition shall, 

! not apply to England. The latter half of the preceding 
. sentence is not enacted in the Act, and does not require, 
to ite ; for the Act applies in the first place to England 
and Ireland, and then with certain necessary alterations , 
,# 'to Scotland. 

It seems vciy doubtful whether Scottish convictions will 
>’■ .fatisfy th <5 provisions of sect. 10 (3) (a) above set out, and 
i 4 i$ submitted that the answer to our question may have 
',,to be in the negative. ' 

5 ; Wpjai'c not considering the Scottish Courts. They may 
•’j: have, a similar problem and it is for the Scottish lawyer to , 
■j., solve it. But let us consider an English judge confronted 
(- with the definition of “ crime ” contained in the Schedule.,, 


i'i'jJV .wicked act, to use a non-'technical expression, must not , 
confused with a crime. The act may be equally wicked., 
‘'' whether it is committed at any place between China and , 
ijiPera;;*)!; between, John O’Ctoat’s House and Land’s End.'., 
jl.lSul thq Ibcality of tlie act. makqs'all the difference when,,;, 
.lire', cpnridering whether 'it .coines within the'meaning ,off, ’ 
ijf,: ” in the Schedule, Let uf analyse that definition.,!;^ 

I^.j^qny" is meaningless to '"a Scottish lawyer, as such.;''! 
|'i 3 ||fe;;Cpmage Act of 1861 applies, to Scotland as well.,M”;;ij 
Ireland, .v Obtaining goods or money 
p^||;;',pi^nces,'’ becomes “.Fal^hood, fraud, and'..''w|l|^^'' 
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, , . 'I. 

imposition ” across the Border. “ Conspiracy to defrati(d'*J1('/ 
is doubtless punishable in Scotland, though under a ' 

title. The Larceny Act 1S61 docs not, except in one Sesc-;' ■ 
' tion (114), irrelevant for present purposes, apply to Scotlait 4 ^i:;<-' 
How, then, can a prisoticr who has done tn Scotland an act';'-, 
which 4 n England or Ireland would amount to one of the . . 
scheduled offences and bi'cn conneted in Srmland of an an- 
alogous, though not identical, offence, be said in an English , 
Court to have committed a “ crime ” within the meaning , 
of the definition in the Schedule? Only by re-trying the . 
offence and hearing the witnesses can an English Court 
decide, in the majority of cases, whether the offence com- 
rhitted in Scotland would have amoaiited to a felony or one 
of the olbei scheduled offences if committed in England. 

It is inciiidiblc tliat the Legislature should have imposed 
upon criminal Courts such a task. The .\cl (sect. 10 (2) (a) ) ; 
requires the proof (unless admitted by the prisoner) of , 
three previous amvicliotis for one or more of the scheduled 
“crimes." That is ctusily done in the case of English 
convictions, but the bare proofs of a Scottish conviction 
would, in the majority o( cases, be useless to a judge in 
deciding whether a “ crime," under the Schedule, had 
been committed, unless he is prepared to go farther >, 
and receive evidetrco of Scots law, and, in many cases, , „ 
to rc-try tlic case. (It may Ire true that in a few cases ' 
the facts necessary to constitute a particular crime 
in Scotland and the analogous crime in Englaud are . 
identical.) 

Sect. 17 (2) does not tend to destroy the submission 
which is being made. ■ 

“In the' application to Scotland of the pmvisions of this 
“Act .... ‘Secretary of Scotland’ shall substituted for'; 

» “ ‘ Secretary of State * and the expression ‘ crime,’ ujsb8..f ■ 

“ hi reference to previous convictions, means a crime of whicb ■ 

“ a person has been convicted on indictment." . ' • . ..1 



^ v. A:;:."'', ' . ,.',A A 

■'Al'^jSfaVWftlAL fcBtmiNA^S' ANB SCOTTISH CbNVtCTIOUS. ' 415' i 

I ' '* ' ' ' ■ ' 

.•jf ;;' That applies to Scottish ^proceedings, that is, \Wjcn a \ 
jv',j^< 5 i>ltish Court is being asked to pass sentence of preventive. 

! dtitentioii ; and, it is submitted, cannot mean ; — 

I* . , - ' • 

'f ’ '. “ In an English Court ovifionce of one or more Scottish , 

convictions for crimos, which in Scotland are indictable, 
may bt; given in evidence for the j>uri)ose of proving a 
. ^‘person to he a ‘habitual criminal,’” 

“ Indictment bears a totally different meaning in Scot- 
land, i\s is cJ<i,ir from the case of Reg, v* Slaiov ([1881J, 

8 2O7), so that 110 common ground between the two 

jurisdictions can be found in the use of that wwd here. 
That “ indictment ” in this section must be so limited to 
its meaning in Scots law is clear ; for otherwise the posi- 
tion would be that in an English Court the list of crimes 
given in the Schedule becomes, when a Scottish conviction 
is put in evidence, suddenly extended to include the whole 
gamut of (cvii^lice) indictabloj ” *€00105, which is vastly 
wider than the Schedule. 

’(b) Take Franco or Br^izil instead of Scotland. Surely 
it is inconceivable that tlie technical words of tlic definition 
in the Schedule include the analogous offences fif such there 
be) in France or Brazil. A conviction in a foreign country 
is admissible evidence of a piersigtently* criminal life (i\. v. 
Heard [rcjii], 7 (>, App. R- 80), That is a different matter. 
Picking pockets may be an incident in ’a “dishonest or 
criminal life,” whether the scene of operations is Charing 
Cross Station or the Gate du Nord, but in the case 
quoted the French conviction for picking pockets not 
, givfjn in evidence as one of the three necessary convic- 
tions. If the effect of a French conviction is correctly , ' 
so stated, is there anything ii; the Act or in any other , 
Statute or by Common law that makes the position . 
Scottish convictions different? It is submitted that there/! V. 



(c) Thc'ajrgitrnipitit tjidl' teclmical wordi «uch 
' tlie Schedule abiive qndtocJ, ciuinot have any 
' side England (ti'hich, of course, includes Wales) And 
‘ ' derives some support from certain instances in ,whic)^|l 
Crimirfal law expressly deals with matters odcurdng outsi 
• tiie jurisdiction of the United Kingdom. The Larceh^ 
; Act 1896 imposes punishment for the receipt or posseSsi^^ 
/of property stolen abroad, but the difficulty which wpulijl' 
^ otherwise arise as to the meaning of " stolen outside thee 
‘ United Kingdon> ” is expressly dealt with by sect, i in the 
■ following way . 


^iijetion 1. — fi) (Punishment for receipt or possession of property 
stolen al'Toad;] 

(2) “ I'or the puq)oses of fl»is section, property shall he 
“ deemed to have been stolen where it has l>een taken, extorted,;-. 
: “ obtained, embezzled, converted, or disposed of, under fftirh 
'‘ciRTimstanecs that, if the luul' bcs:n committed in tjte 
“ Unitwl Kingdomi the person cominiltiiig it would have been 
“guilty of, an jndicttdite offence, iiccording to the law for the, 
“ time being of the United Kingdom.” ‘i 


That is the sort of clause, extended fioin the particular 
to the general, and reciprocally applicable to England ahdi' 
Ireland and to Scotland respectively, yvhich should have 
been inserted in the Previmtioh, of Crime Act 1908 if it .wds; 
intended to have the construction placed upon it which 
affirmative answer to our que^ioniivQuld demand. 

' Again, if we turn to the Extradition Acts 1870 and 1.873,' 
we. find that the Legislature has made express provision fop 
the difficulty of applying English technical’ terms, to, aeffi' 
committed outside the jurisdiction.' .By sect. !?6'bf 
of 1870 “The term ‘extradition crime' aieiiM ijditiiilfe, 
“ which, if committed in Ungland, or within' Ehgltsh^hiij^ 
“ diction, would 'he one of the crimes described irt 
“ Schedule to this Act,.” And the First Schedule 
follows; “Liit of- Crimes.' The following liist'Of ermioklM 



|^'],l{!;,fc\be 'cb,nstnjed according ijo’ tbb law 'eri^ting'.'t»:''Englan 4 ;:i 4 
.'i^ibr: ijp ’a British possession (as the case may be),, at tli,e ' 
'lifc^ia'te of the alleged crime, 'whether by Common law or f- 
3;?;% Statute made before or after the passing of this A'ct : |^ , 
■''^"Murder and attempt and conspiincy to murder, man-' , 

. '‘‘ slaughter,” etc., etc. * * ' , 

' ; (0) In conclusion, our question is: In an English Court, 

. when it is sought to satisfy sect. 10 (z) (a) of tlie Preven- 
tion of Crime Act 1908 above set out, is it competent ta 
the prosecution to put in evidence Scottish convictions for 
acts which, if committed in England, would be crimes 
within the definition In the Schedule above quoted ? It is 
submitted, with hesitation, that the answer must he in the, 
negative. The question has, how'ever, received an affirma- 
, tivc answer in an u’nreported case which occurred recently 
at assizes in one of the border counties of England; and, 

; inasmuch as it is a question whioh must frequently arise, 

, we venture to hope that the Director of Public Prosecu- 
tions, whose consent is required by sect. 10 (4) to the 
.. uidictuiciit of a prisoner' as a “ habitual criminal,” will 
.find an early opportunity of having the doubt settled by 
if'the Court of Criminal Appeal. 

, Arnold D. McNair. 




-THE, EFFECT OF WAR ON INSTALMENT , 
DELIVERIES. 

CphfSIDERABLE diversity of opinion, exists ,' 
;• amount laivyers as to , whether cohtracts whicl^>' 


‘yi'V 

, V'.'' 

, "J 

jvhichj, on the outbreak of war, remained uncxccutcdn haye^y;; 


ehtered into before the war with alien enemies, but ' 

I.. -.f j i 


iJjt^v r^spn.of the declaration of war, been dissolved or 

or whether such contracts are merely suspended. , 



4I8 the effect of war ok INSTALMEKT DEUVERitBi^. 


It is contended by some — aft(^r stating that prima 
f^very conliact must bo jiei formed --that owing to tlie\ 
declaration of war, the contract, having become incapal^lc 
or impossible of performance, is dissolved, and in so far as 
such contract has already be(‘n performed, is good, but any . 
liability on the i)art of the peison who has to peiform the 
contract, and so far as regards tlie future performance 
thereof, is at an end and no longer exists. This contention, 
however, is not applicable to contracts of a purely personal 
nature. 

On the other hand, others maintain that the contract is 
in a state of wliat may perhaps bt‘ descrilu'd as ‘‘suspended 
animation’' cily, and that that part of the ctuitrart which 
has become impossible ol performance bj' leason of the 
\var will, immediately alter the defcrminatioii tlieret)f, re- 
vive, and that llie contract must lierrafter be fulfilled or 
performed us if nothing had happened in the meantime to 
prevent the peifonnance Ihoicof. 

Now, wliat arc the rights of an Jinglish inanufacturor 
w^ho before the w'ur entered into a contract Iroio to supply 
a German or Austrian merchant with goods, to l>e delivered 
by instalments extending over a number of years, and which 
contract, in the ordiiiaiy course of events, might have come 
to an end during the cojitinuance of the present war or not 
until after the determination thc’rcof ? 

Has such a contract as before referred to been dissolved, ■ 
as and from the time when war was declared, so that the 
manufacturer is discharged from the further performance 
thereof, or must he, on the determination of the war,, 
perform th\' unfulfilled part or porti<m of the contract? '■ 

Ti^e leading case us to impossibility of performance of‘; 
contracts is Taylor and Another v. Caldwell and Another- , 
([t86j], 3 Best & Smith's Keports, 2 B. 826). The facts - . 
, of the case were that, by agreement dated the 27th day of 
May,, i86r, the defendants let to the plaintiffs the Surrey,.. ' 



THE EFFECT OF WAiS ON 


INSTALMENT PELIVEEIES. 


4 ^ 9 ,;, 


f , , 

Gardens and Music Hall, Newington, Surrey, on certain , 
specified da5'S, for the purpose of giving a scries of four 
grand concerts and day and night felos at the gardens^ 
and hall, and at the rent therein stated. Tlte music hall 
was destroyed by fire, and the plaintiffs brought an action 
against the defendants for breach of tlu‘ agreement, in that 
tho>' did not nor would allow the plaintiffs to linve lh<‘ use 
of the Surrey Music Mall and Gardens according to the 
agreement, but wholly made default therein, etc. ; whereby 
the plaintiffs lost divers moneys paid by them for i)rinting 
a<lvertisements of and in advertising the concerts, and also 
lost divers sums e?;pen(lcd and expenses inclined by them 
in preparing for the concerts and othcrwisi' in relation 
thereto, and on the faith of the perfoimancc by the de- 
fendants of the agreement on their part, and alleged that 
they had been otherwise injured. The defendants (inicr 
alia) pleaded that, at the time uf*tho agreement, there was 
a general custom of the trade and business of the plaintiffs 
and the defendants, with respect to which the agreement 
was made, known to the* plaintiffs and the defendants, and 
with lefcrence to which they agreed, ami which was part 
of the agreement, that in the event of the gardens and 
music hall lieing destroyed, or so far damaged by accidental 
fire as to prevent the entertainments being given according 
to the intent of the agreement, between the time of making 
file agreement and the time appointed for the performance 
of the same, the agreement should be rescinded and at an 
end, and that the gardens and hall were so far damaged 
and destroyed by accidental lire, as to prevent the enter- 
tainments or any of them being given, and continued des- 
troyed and damaged until after the times’ appointed for , 

‘ the performance of the agreement had elapsed. The Comji 
held that there was no express stipulation for the event of 
the destruction of the music hall by fire, and that both 
\ parties w’cre excused from performance of tlie contract. 
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■ ;* "There seems no dpubt,” said Blackburn, J. (p. ,833)><';j 
, “ that where there is a positive contract to do a thing,; p<?t; 

, in itself unlawful, the contractor must perform it or pay ,V 
damages for not doing it, although, in consequence of f 
unforeseen accidents, the ptjrformance of his contract haS; 
become unexpectedly burthensoine or even impossible. . . ; , 
But this rule is only applicable when the contract is positive 
and absolute, and not subject to any condition either cx- ; 
press or implied: and there are aulboritios which, as we 
think, establish the principle that where, from the nature 
■of the cotilract, it appears that the parties must from the , 
tKIginning have known that it could not be fulfilled unless 
"when the time for the fnlfilniciit of the contract arrived 
"Some particular specified thing continued to exist, so that, ' 
when entering into the contract, they must have contem- 
plated such continuing existence as the foundation of what 
was to be done; there, in the absence of any express or 
iihplied warranty that the thing shall exist, the contract' 
is not to be construed as a positive contract, but as sub- 
ject to an implied condition thftt the parties shall be 
excused in case, bofoie breach, performance* l)econies irn- . 
possible from the perishing of the thing without default 
of the contractor.” And, at p. 839, the learned judge con-i 
tinue.s, " In the present case, loc>king at the whole contract, 
we find that tlie^ parlies contracted on the basis of the , 

. continued existence of the music hall at the time when the 
concerts were to be given ; that being essential to their • 
performance.” , 

In Appleby and Another v. Meyers (L. R. [1867], 2 C. P. (in , 
the Exchequer Chqinber), 651), which was an appeal, from a, 
judgment of the Court of Common Pleas, in favour of 
phintiffs upon a special catie, the plaintiffs contracted ■.tb'v,! 
erect certain machinery upon the defendant’s premises, .at. fi 
specific prices for particular portions, and to kcep. it ,in .? 
repair for two years. The price was to be paid upon | 
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iioinplotion oii the whole. After certain portions , 6f 
;j,},,; work had been finished and others were in coiirsiJ „(3!f , 

’■ 'ifcdmpletioni the premises, with all the machinery and:''; 

therein, were destroyed by an accidental fire? . 
. .The plaintiffs brought an action in the Court of Common 
,, Pleas’ against (he defendant to recover £419, for work, . 

. done and materials provided by the plaintiffs for the defen- , , 
dant, and the qncstion for the Court was wlicthcr, under 
the circumstances of the case, the plaintiffs wcfe entitled to 
recover the whole or any portion of the price. Montague , 
Smith, J., held (see j). 621 of the lastly-mentioned report) 
that the plaintiffs could not recover the whole c<jntract 
price as a specific sum, fijr that was only lo be paid on 
the, completion of the works, an event which had not 
happened, hut that, under the circumstances, they were 
, entitled upon an implied contract, to be piaid the value 
of the woik done. lu the Exchequer Chamber, however, 
the judgment of the Court of Common Pleas was re- 
versed, and it was decided that both parlies were e-xcused 
, from the fnrthoi' perforiBunce of the contract, but that the 
plaintiffs were not entitled lo sue, in respect of those por- 
' ' tions of the work which had been completed, whether the 
inateiiaJs used had become the property of the defendant 
' or not. * 

Blackburn, J. (pp. 658-9), said, “The whole question de- 
pends upon the true construction of the contract between , 

(' the parties. We agree with the Court below in thinking 
that it sufficiently appears that the work, which the plain- ' 

, " tiffs agreed to perform, could not be perforined unless the , , 
defendant’s premises continued in a fit state to enable the - 
’'{ ■plaintiffs to perform the work on them;' and \ye agree 
J.;;' with them in thinking that,* if by any default on the 
i; !' part of the defendant, his premises were itndered uiitit ,. 
i’i' td receive the work, the plaintiffs would have had thet';' '' 

yV.-',.’ " > L. U. [18O63, I CM*, 615. 

. •' 1,, ■ 
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option to sue the defendant for this default, or to treat, 
the contract as rescinded, and sue on a (jiuinhtm mruit \ 
But we do not agree with Uieui in thinking that thefe 
‘was an absolute promise or warranty by the defendant ;, 
that the premises should, at all events, continue so fit' 
We thmk that where, as in the present case, ihe premises 
are destroyed withvjut fault tm either side, it is a mis- 
fortune equally affecting both parties; excusing both from 
further performance of the contract, but giving a cause 
of action to ncithei."’ And at p. bGo, it is, they arc 
(f. Cm the plaintiffs;, according to the principle laid down 
in Taylor v. CaLbvclly ex’cuscd from compl(‘ting the v\oik; 
but they are not tlierefore entitled to any compensation 
for what hej have done, but which without any 
fault the defendant, perished. l‘lu; case is in principle 
like that of a shipowner who has been excused from the 
performance of his contract, to cairy goods lo their des- 
tination, because bis ship has been disabled by one of 
the excepted perils, but wdio is not tluTcforc entitled to 
any payment on account of the ‘part-performance of the 
voyage, unless tlu^re i.s something to justify the conclusion 
that there has been a fresh contract to pay height pro ratay 
III Buily V. Ik Grespiguy (L. R. [iS 08 ], Q, B, i8o) the 
defendant, in 1840, demiwSed by ticed to the plaintiff a certain , 
piece of ground, a messuage and other erections and build- 
ings thereon, for 89 years from the 25tli of March, 1840, and 
the defendant, among other things, covenanted with ihe 
plaintiff that neither he, the defimdant, nor his heirs, nor 
his assigns, should or would, during the term, permit to be 
built, on the paddock fronting the premises demised by the - 
deed towards the north, any messuage or dwelling-house, 
coach-liouse, or stable, or other erection, save and except . 
summer or pleasure-houses in private garden ground, arid ■!.; 
also a church or chapel at the eastern extremity of the | 
paddock* It was alleged as a breach of such covenant, ibat,; , 
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, the defendant permitted to be built on the paddock certain- 
, erections other than those by deed excepted, viz., a railway 
' station with the appui lenances thereof, etc., and that after 
the inakinf,' of the deed and demise, ;iiid dtirinj' the term 
thereby gr.aiitcd, the defendant a.ssij;n(id tlic paddock to the 
London, Brighton and South Coast Railway C-wmpaity, 
and tliat the company, after the zussignment and during 
the term, and while they were ()Osse?sod of the paddock, 
and by virtue of the assignment from the defendant, erected 
and built the railway station, with the appurlen'cii)C<-s on the 
paddock, contrary to the covenant, to the damage of the 
plaintiff. To tins, the plea was that, before the committing 
of the alleged broaches, and after the making of the deed, 
the railway company required If^ take and purchase the 
j)addock under the jjowcis given them by the Lond<'n 
Brighton and .South Coast Railway (New Lines) Aet i 80 e, 
and for the purposes for which they were by the .Act 
empowered to pnrclnisc and take the paddock. The .sul)- 
stantial que-stion for the Court was. whether the defendant 
was discharged from h^^ covenant by the subsequent Act 
of Parliament, which put it out t)f bis power to perform it. 
The Court held that he was, on the principle expressed in 
the maxim, lex imih cngH ad mipossihiha. 

“We have first to consider,” s;iid. Hannon, J. (p. 185), 
“what is the meaning of the covenant which the paitics 
' have entered into. There can i>e no doubt that a man 
may by an absolute contract l)ind himself to perform things 
which subsequently become impossible, or to pay damages 
for the non-pcrformancc, and tliis construction is to be put 
.upon an unqualified undertaking, when; the .event which 
causes the impossibility was or might have been anticipated 
and guarded against in the contract, or where the impossi- 
: bility arises from the iict or default of the niomissor.” • 

“But where the event is of sneb a character tliat it Cannoi 
’ Wasonably be supposed to have been in the contemplation 




p^!>{|'th'e contt^ting pati^ when the contract wai'raa 3 'e>,(|^|i|r/,^^ 
V , will riot be held bound by general words which, though 
> enough to include, Were not used with reference to tne> .jpo 5 ^,''f^ 
, ‘sibility of the particular contingency which happens. 

' ; on this principle that the act of God is in some cases said- 
16 excQ&e the breach of a contract. This is, in fact, an, in,* ■ , * 
accurate expression, because, where it is an an.swer to a- : 
complaint of an alleged breach of contract that the thing v;, 
. done or left undone was so by the act of God, what is. ■ V 
,1 meant is that it was not within the contract; for, as is, 
observed by Maule, J., in Canham v. Bariy, a man naight • , 
by apt words bind himself that it shall rain to-morrow, or , 
-.ithat he will pay damages. This is the cxj)lanation put by ; 
.'Lord Coke m SMley’s Case : ‘ If a lessee covenants to leave 
a wood in as good a plight as the wood wtus at the time of ,,; 

, the lease, and afterwards the trees arc blown down by ,/ 
tempest, he is discharged, of his covenant,’ because it was ' , 
thought that the covenant was intended to relate only to , 

' the tenant's own acts, and not to an event beyond his 
' " control producing effects not in hes power to remedy. It , 

, is on this principle that it has been held than an iinpos.sir 
bility, arising from an Act of the Lt^islaturo subsequent 
to the contract, discharges the contractor from liability," ' ,,,• 

We proceed nc.xf to consider those cases whiclr arev;, 
generally known as “ Coronation cases,” and in which thb':.' 
rights of parties, under contracts which became impossibljs 
, of performance, have been fully considered. 

In Heme Bay Steam Boat Company v. (L.; 

, [1903], 2 k. B, C. A. C83) the ' defendant, , Who was' )■; 
desirous of 'chartering a steamboat called the Cynthia, 
which the plaiiritiffs were owners, on the 23rd of 
entered into an ^reement with them, the purport of whiq^J// 
,4 was that the Cynthia was to be at the defendant’s dispoj|^ .aii’':»t! 
, an approved pier or berth at Southampton on the inoi:^|^'j;« 
;■ oi the a8th of Tune, perils of the sea, etc., perriiitfkg, 

iv'- ■■ ■■ ■ ' : 



put a party not' 'excee^ng .the homber fpi'Vhicii,'th^,|;^ 
was Jlconsedj. to, the position assigned .by th; 6 > y 
;y Admiralty, for the purpose of viewing the naval review’’ .. .,.' 

for a day’s cruise round the fleet; also on Suhddy,*.'. 

' the Stfth of June, for similar purposes. The owners were' ,’ 
f! fp provide crew, coals, and all necessary assistance, an'Si f 

the defendant was to pay all tolls, etc. The. owners were 
. . also to have the right to ten persons above crew, etc., 
on hoard. The price was to be ^^250, payable^ £^o down, , ■ 
and the balance Ijefore the ship left Herne Bay. The .' 
review was officially cancelled on the 25th of June, 1902, 

, whereupon, the ship being at Herne Bay, the director and 
secretary of the Company wired to the defendant, infoim- 
ing him that the Cynthia was ready to start the following 
. morning, anvi that he was waiting for cash, but receiving 
no answer, it was decided by the plaintiffs that the ship 
should resume her ordinary Sailings between Horne Bay 
and places on the Thames, which she did, and tlie plain- 
' tiffs made profits thereby on the 28th and 29th of June. 

Oh the latter day the defendant called upon the secretary 
of the Company, stating that, as the review had been can- 
• celled, he did not require the use of the ship, and he - 
. therefore declined to pay the kilancc of ;f200 or to have ; 

:. anything more to do with the agreetflent. The plaintiffs 
thereupon brought an action against the defendant to re- 
fcover the balance of £200 under the agreement. The 
, case was tried before. Grantham, J., who decided that,,;. 
,ythe plaintiffs were not entitled to recqver. The Court of 
Appeal, however, reversed the judgment of Grantham, J., 

Vi and held that the plaintiffs were entitled to •recover thii .' !?' 
il.-Sum of ..^200, less the profit thade by the* plaintiffs from, ;,;,y 
iiaYmK .tho use of tlie ship after the repudiation of the .^. 
•j. -’^ofttract by the defendant, as (1) the venture was tli0’|i,,.; 
'■"‘."diBfehdaat’s, and the risk was his alone; and (2) that thdf'V'!'.: 
fe.’fe^pcnlng of the naval review was not the sole basis of,*.,,: 
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ttic confracl, so there had been no total fiiilnre of cofl'* 
sideration, nor a total destruction of I he suhject-rnattCT 
of the contract. “ Mr. Hutton, in hiring this vessel/’ said '/ 
‘Vaughan Williams, L.J. (p. 68()), “had two objects iu - 
view: first, of taking people to see the naval review, and, 
secouefiy, of taking them round the fleet. These, no doubt, 
wore the purposes of Mr. Plutlon, but it docs not seem to 
,n\c that because, as il is said, these purposes became im- 
possible, it would be a very legitimate inference that the 
happening of the naval review was contemplated by both 
parties as the basis and foundation (»f this contract, so ns 
‘ to bring the case within the doctrine of Taylor v. Caldwell. 
On the contrary, when the contract is properly rc'gaicled, 

I think ll e purpose of Mr, Hutton, whethfu' of seeing the 
naval leviow or of going round the fleet with a party of 
paying guests, does not lay the fouiidalicm of the contiaot 
within the anlhorities." 

And Romcr, L.J. (p. fioi), “ In the present rase I 
may point out that it cunnol ]>u said tliat by leason of the 
failure to hold the naval rc\ncw l^ii:re was a total failure of 
considetation. Tliat cannot be so. Nor is there anything 
like a total destruction of the subject- matter of the contract. 
Nor can we, in my ojunion, impiv in this contract any con- 
dition in favour of’thc defendant which would enable him 
to escajic liability. A condition ought only to be implied in 
order to cany out the presumed intention of tlie parties, 
and I cannot ascertain any such presumed intention here. 

It follows that, in my opinion, so far as the plaintiffs are 
concerned, tlie objects of the passengers on this voyage 
w’ith regard to sight-seeing do not form the subject-matter 
or essence of'this contract.'' 

Then, in Krcll v. Uenr^ (L. R. [jyo^J, 2 K, B. 740), , 
Vhich was an appeal from a decision of Darling, J., the 
plaintiff sued the defendant for ,^50, being the balance of ' 
a sum of £75, for which the defendant had agreed fey 
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contract to hire a flat at 56a, Pall Mall, on the sGth and 
27th of June, 1902, for the purpose of vieAving the proces- 
sions to be held in connection with the coionation of His 
Majesty. Nothing was mentioned in the agreement as to* 
the j>ioccssions or for what purpose tlie flat was taken. 
The defendant had paid £2$ as a deposit. The processions 
not having taken place on the dates originally fixed, t]}e 
defendant declined to pay the balance of £$o due under the 
contract. It was held (affirming the decision of Darling, J.) 
that as the looinj were let and taken for the purpose of 
seeing the royal processions, and that the coronation pro- 
cessions wore the foundation of the contract, that the 
w'ords imposing on the defendant the f>l)ligation to accejit 
and pay for the use of the flat for the days named, though 
goiicral and unconditional, w'cre not used with refcKincc to 
the possibility of the particular contingenc) W'liicli aftei- 
wards hai)i>ened, and conseciucn^ly that the plaintiff was 
not entitled to roccjver the balance of the rent fixed 
by the contract. In the lasl-iucntionod case Taylor v. 
Caldwell was discussed 9 o\i\ applied. Vaughan Williams, 

L. J. (p, 749), said, ‘‘ i think that you first h«ave to 
ascertain, not necessaiily from the terms of tlu' cemtract, 
but, if required, fioin necessary inferences, drawn fjoin 
surrounding circumstances iccoguised 1)y both contracting 
parties* what is the substance of the contract, and then 
to ask the question whether that substantial contract 
needs for its foundation the assumption of a particular 
state of things. If it docs, this will limit the operation 
of the general w’ords, and in such case, if the contract 
becomes impossible of performance by reason of the 
non-existence of the state of things assumed by both ^ 
contracting parties as the foundation of the contract, ' 
tliere w'iil be no breach of the contract thus limited^** 

, . . . . (and at p. 751), “Each case must be judged by 
its owm circumstances. In each case one must ask oneself, 
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i'J’ , 'first, what, having,, regard to alt the circwnstahce^; 
is, the foundation of the contract? Secondly, was the 
*':fonnance of the contract prevented? Thirdly, wM, the^ 
,, ‘ event which prevented the performance of the contract 
such a character that it cannot reasonably be said tp have' • 
been ih the contemplation of the parties at the date of , ' 
the contract? If all these questions are answered in' 
the affirmative (as I think they should be in this case), , 

I think both parties are discharged from further perform-- , , 
ance of the contract. I think that the coronation procession 
was the foundation of (his contract, and that the non-, i, 
, - happening of it prevented the performance of the contract j 

■ 'and secondly, I think that the non-happening of the pro- 
' cession, tc; use the words of Sir James Hannen in Baily v. 

De Graptpiy, was an event ‘ of such a character that it 
cannot reasonably be sup{J0sed to have been in the contem- 
. plation of the contracting parties when the ctiiilract was 
made, and that they arc not to be iu'ld Iwund by general , 
words whicli, though large enough to include, were not ■ 
used with reference to the pos.silKlity of the particular con- ' 

■ tingency which afterwards happened.’ The test seems to ■ 
be whether the event which causes the impossibility was , 
or might have been anticipated and guarded against.” . - 

In Blakeley v. Mitller & Co. and H ohm v. Patkittlm S- Co: . 

, (L. R. [1903], 3 K. 1 ). 760, note 4, and 88 Li T. R. 90) the 
facts were as follorvs: In the former case, which was ah, . ;| 
• ■ appeal by the plaintiff from the jadgment of the judge bf ,,/ 
the Clerkenwcll County Court, the plaintiff brought ah,- ;' 
action against the defendant to recover the return of,,th^ 
sum of fifteen 'guineas, paid bj' him to the defendants 
three seats in*a shop to view the coronation procession bn ,'’ 
the 27th of June, 1902. The County Court juffge gave"? 
judgment for the defendants. In the latter case, whibb 
an appeal by the plaintiff from a judgment of the 
the Southwark County Court, the plaintiff pbrebased 
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^^fJSijcilcets, 'far' "two se!tts,''to','view the coronation 

a stand erected by the def<^)dants, 'for which he pai^ ,;' V; 
.,;;(ohrtecn guineas, and' aftertirMds sought to recover this ' ; ' 
’’ amount from the defendants, fhe County Court gave'*", 

. ,,|udgnieut for the defendants, Botli plaintiffs appealed,''-;;' 

' aui^ it was held that they wefe hot entitled to recover. * 
Lord Alverstone, CJ„ in delivering judgment (pp. 91*2 . 

, of 88 Law Times Reports) said, “The Court has to deal with 
, two cases iu which there was nothing in the cmitract con* , 5 
'templating the terjii)le event which took place. It is true ' 
that the contracts were entered into with the expectation , , 
that the procession would take place ; and, in one way, the 
fact that the procession would lake place was the basis of the 
contract, Ixjcause there w'ould have been no contract if the 
procession had not been going to lake place. The plaintiffs 
'relied on Taylor v. Caldwell, and said that that decision was 
sufficient to enable them to get t}\,eir money back, but that 
case does not go so far as they contend. It decided that, 
where there is a lawful contract, and the performance 
becomes impossible from sotne cause for which neither 
party is responsible, and the party .sued has not contracted 
or warranted that the event, the non-occurrence of which 
■ ,n^ caused the contract not to he possible of performance, 
s^aU take place, then the parties arc ckciised from further 
performance of the contract. I have no doubt that the 
principles in Tayhr v. Caldwell and Appleby v. Meyers apply, 

, Hml jthe consequence is that neither party can any longer 
■jbe sued on the contract for anything that was to bo done i.;; " 
{ afterwards. The one party could not be compelled to finish i 
^.'/the seats, and plaintiff no longer had a right to -go into the , 

. 'stfats and sit there, and. if no money was then due under the" , 4** 
.contract, the, person who might»havc been ultimately liable 
Vcould, npt be compelled to pay. The plaintiffs seek to go . , ' ; 
>'i|n!fber,„and say that they can recover what they have paid, V ■. 
is contrary to Appleby v. Meyers (16 L. T. R. 669, { 
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L. R*, 2 C. P, 651), bnt whether it is so or not, Iherb is ' / 
- nothing in Taylor v. Caldwell that suggests that, where ,,'.', 
money has been bond fide paid, the party who has paid can 
recover it because the further performance has become 
possible. I cannot imagine a more unjust application of ‘ 
such a principle than if it were ti» lead to tlie result for 
which the plaintiffs runt end. Each party rests in tlie same 
position in v\hich he was found when the event occurred, 
unless there is something in the special terms of the con- 
tract which enables one or the other to^say tlhat his rights 
are controlled by those terms.” 

And Channell, J. (p. 92), said, It is obvious that 
whore the parlies have contemplated a cortnin event in 
a contiac\ you must spell out wlmt the true contract is. 
The parties here have not contemplated at all the evcitts 
th«it liappencd. In KrcH v. Henry Jt does not appear 
whether there was any ,expnss contract ns to witen the 
money was ])ayab 1 e. If the money was payable on some 
day subsecjueiit to ibo abandonment ()f llu* procession, 1 do 
not think it could Inive. been sued for. If, however, it w’as 
payable j^rinr to the nb-andonmeut of llu* procession, the 
position would be the same as if it Itad been actually 
paid, and could not bo recovered back, and could be 
sued for. All Toyfor v, Caldwell (sw/),) says, is that the 
parties are to be excused from the performance of the 
contract, and Appleby v, Meyers says, from the further 
performance.*’ 

In Chandler v. IVchsicr (L. R. [1904], t K. D. 493) tho • 
action was brought by the plaintifiF to recover the sum of 
5^X00 paid by him to the defendant ns on a total failure of , 
consideration, and tlie defendant counterclaimed for a sum , 

I ' 

of : 15s. The faots (»f the cast' were lliat the defendant 
hod agreed to let to the plaintiff the first-floor room and 
the use of the antc-rooin at back, at 7, I'all Mall, W.^ to , . 
view the first coronation procession on the 26th of June, • 
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T902, for £157 : los., less 10 per cent, £15 : 
jrt4i : 15,^, The price of the room was payable before 
the procession. The had paid jfioo on account of ^ 

, the price of the room, but owing to the illness of the King, 
the procession did not take place. It was held that tlie 
plaintiff could not recover the ^loo. and tliat the defen- 
dant was entitled to }>ayment of the balance of £41 ; 15, v., 
because tlie contract was that the price of the room should 
be paid Ixifore tbe lime at which the procession became 
impossible. • 

person,” said (Collins, M.R. (p. 497), “who has 
agreed to pay a sum of money cannot be in a better x>osition 
by reason of his having failctl to i)crform his obligation to 
pay it at the lime when he ought to have done so, than that 
which he would have occupied if lie had paid the money in 
accordance with the contract. If that be so, the (jiiestion 
which we have to c(nisidr‘r is wheUier the contract entered 
into bound llic plaintiff to pay the price of the room before 
the date at w’hich the procession berami^ impossible. In 
my opinion, it did so bind him, and it was not a condition 
precedent to his obligation to pay the money that the 
procession should takii place,” and at pp. 499, 500, “ The 
plaintiff contends that he is entitled to recover tbe money 
which he has paid, on the ground that there has been a 
total failure of consideration. He says that the condition 
on which he paid the money was that the procession should 
take place, and that, as it did not take place, there has been 
a total failure of cousidoralioii. That contention does, no 
doubt, raise a question of some difficulty, and one which has 
perplexed the Courts to a considerable extent* in several 
cases. The principle on which it has been dealt with is that 
which wap applied in Taylor v. Ctildx^dl, namely, that, where^ 
from causes outside the volition of the parties, something 
which was the basis of, or essential to the fulfilment of, the 
contract, has become impossible, so that, from the time 
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pWae» tlie fact Of, that impossibility has been asemai^cai!''!: 
^r,.'the ccintract caii no further bo performed by cither partjf*;* 
y, it remains a perfectly good contract ' up to that point, 

: and everything previously done in pursuance of it mxist be 
. treated as rightly done, but the parties are both discharged';' 
. Itom further performance of it. If the effect wore that tlie 
,• contract M?ere wiped nut altogether, no doubt the result 
' Would be that money paid under it would have to be repaid 
as on a failure of consideration- But that is not the effect. 


, , of the doctrine ; it only releases the parties from further 
performance of the contract. Therefore the' doctrine of 
failure of consideration docs not apply. The rule adopted 
'■’i b}' the Courts in such cases is, I think, to some exjent an 
v' arbilrarj one, the reason for its adoption being that it is 
/ really impossilJe in .such cases to work out with any cer> . 

tainty what the rights of the pattie.s iu the event which has. 

• happened should be. Time has elapsed, and the position 
of both parties may have been more or less altered, aud it is '• 
impossible to adjust nr ascertain the rights of the patties 
with exactitude. That being so, »hc law treats cverjithing 
that has already l>ecn done in pursuance of the contract as 
validly done, but relieves the parties of further responsibility 
under it.” 


And Romer, L.J.* (p. 50J), said, “Where there is an,' 
agreement which is based on the assumption by both parties ’ 

. that a certain event will in the future take place, and that; 
event is the foundation of the contract, and, through no ,; 
default by either party, and Owing to circumstances which'; 

, were not in the contemplation of the parties when the;, 
agreement was made, it happens that, before the tipie fixed, - 
for that event,' it is ascertained that it cannbt take plawj . 
,the parties thenceforth are* both free from any subeeqaefil;^, 
obligation cast upon them by the agreement; 

• in cases where the contract can be treated as rcscinded;]iilp\ 
. ' inilio, any pa3nnent previously made, and any legal 

sV" " ' ' • , ' " ’ ' V.'/ tvV 

- I ' ' ' . • . . r ' . tr, 





X|)iiWt?kliiiSly ^a<^ to, 'tli'fe ''le^s ''of, .'the.; W^i 

•^J|)tii^ti, will oot bo disturt>^.\' The. present case lappw^ .to': 
■jjsniV'to coine withih that proposition; I think the ’^ree*.: 
?i!imeSit here was such that, when ' it .turned out ' that the ; 
/'procession could not take place, }ho result was that both .. 
!, the parties were thenceforth free from all ‘further obligations ,. 
; hndor the contract. In my opinhin, it was not a contract 
' v^hioh OTuld then be treated as rescinded ab initio. That 
/being .so, any legal right which had previously, accrued to 
cither party remaiped in force, and for the reasons given 
by the Master of the Rolls, which 1 need not repeat, I 
think that one of those rights was that of the defendant 
to paj'ment of the sum of £x.^i : 15s. in pursuance of 
the agreement.’’ 

We shall next proceed to consider a different da.s.s of 
case than those before referred to, namely, those cases 
which have been decideri on contracts directly affected 
by war, 

.. In Furtado v. Rogers^ it was decided that an insurance 
‘effected in Great Britain vin a French ship previous to the 
commencement of hostilities between Great Britain and 
France does not cover a loss by British capture. Lord 
Alvanley, Ch. J. (p. 198), said, "We are all of opinion tliat 
i.bii the principles of English law it is ndt competent to any 
/Subject to enter into a contract td do anything which may ,, 
he detrinlental to the interests of his own country ; and 
i^hat .such a contract is as much prohibited as if it had been 
l^pressly forbidden by Act of Parliament. It is admitted , 
■jjtjiat if a than contract to do a thing which is aftenvards 
|jtpi\ibilhd. by Act of Parliament, he is not hound ty his con* • ' 
:iiract. This was expressly laid dohin in Brewster v. KiicMt . 

$fllk ..rij8)* And on the same* principle, where hostilities 
between’ the country of the underwriter and the 
former is forbidden' to fulfil his contract.” : ., 

* iSos, Bos. &, Pta,, Vol 3, 191; 
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, , In Ckmnim v. /Byssia and Another ([1855], Exch.^v; 
135) the facts (which arc taken from the judgment off 
Pollock, C. B., at p. 140) wltc shortly as follows; tlie,- 
defendants, on the plaintiff doing certain things, undertook 
to accept the plaintiff’s draft. The plaintiff, having done , 
tlicse filings, called iiiion the defendants to perform their . 
undertaking, when they set up as a defence IIk' illegality 
of the transaction ; in answer in which the plaintiff, in his 
replication, set out an Order in Council. It ivas decided 
that the plaintiff was entitled to judgipcnt ; for, assuming 
that the declaration of wai would, of itself, have made it 
illegal for the plaintiff to send the g<K»ds to an enemy, 
they niiglit have been lawfully sliipi)eil within the period 
inentiffi-^d in the Order in Council. 

I am of opinion/* said Pollock, C. li. (p. 140), “ that 
the plaintiff is entitled to judgment. The question is 
whether the contract is illegal, and, therefore, in law, 
incapable of being performed. I am of opinion it is not. 
Apart from the doclaiation of ^var with Russia, the case 
would bo free from doubt, I am of opinion that 

the Oi'tler in Council rendered the traiisaction capable of ' 
being iierfonncd. The defendants might, witliin the time 
limited, have shipped the goods on board a neutral or a , 
Russian vessel, and* so have* delivered them to the persons 
fur whom tiicy were intended.” 

And, in 0 footnote to the report of the above case, at . 
p, 144, it is stated : “ Secondly, as to contracts with nn 
alien, unexecuted at the time of the declaration of war.- ■ 
With the exception of the passage cited from Abbott on 
Shipping;, p. 596, there is little authority on the subject ; 
but it would seem to follow, from the rule above stated, 
that the declaration of war renders such contracts void.” 

The passage cited from Abbott on Shipping, p.,5q6, jSth ed*,, ; 
will be found on p. 139 of the report of Clcmonison v. . 

and Another, and reads as follows; Another general rule/ 
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of law furnishes a dissolution of these contracts hy njatte^s 
extrinsic. If an agreement be made to do an act lawful 
’ at the time of such agreement, but afterward.^ and before, 
the performance of tlie act, the performance be rendered- 
nrilawful by the Government of the country, the agreement,' 
is absolutely dissolved. If, therefore, before Ihc commence- 
ment of a voyage, war or hostilities should take place 
between the Stale to which tlie ship or cargo l)elongs and 
that to which they are destined, or commerce bdtween them 
be wholly prohibitijd, the contract for Ihc conveyance is 
at an end: the inei chant must unlade his goods, and the 
owners find another employment for their ships.” 

In E^poaiin v. Bowden^ it was agreed by a certain 
meiiiorandum for charter, dated the iGth September^ 
^^53, between tlic plaintiff, therein described as of 
Naples, master of the ship called the Maria ChrUtim, 
of Naples, then in Hull, and the defendant, that the 
said ship should lake an outward cargo from the Tyne 
to Naples, and after discharging same, sail and puceed to 
Odessa, or so near thereto as she might safely get, and there 
load from the factors of the said freighter a full and com- 
plete cargo of wheat, seed or other grain, etc., and proceed to 
r'almouth, etc. The act of God, the (Hiecn's enemies, tire, 
and all and every other dangers and accidents of the seas, 
rivers and navigation, of what mature or kiird soever, during 
the said voyag(5, excepted. Thirty-five running days were 
to be allowed the said merchants (if the ship were not 
■ sooner dispatched) for loading and unloading, to coninjenc.e , 
at her port of loading on her being ready to load; laying 
days at port of discharge to commence, etc.. And, for de- 
murrage over and above tlie said laying days, the said 
freighter agreed to pay £4 per* day, detention by host oy 
quarantine not to be reckoned as lay dajs. The breach 
alleged was that, although a reasonable tiinci for loading 

, ^ ' » 1S57, Kl, & Bl., Vol. 7, 7O3. 



iMB'';S^igo |iiad ' diai(^^ defendant 'wii^ ^wolt ^^■:;liMP"* 
'4iffi^|'ngt^d\i!»rgOa ■ anH ihat^'to'e d{!tai,n«i^'.,t}!fe'i 
/ bn dciiniirr!i^ tea days above the laying days, 

J '.pa^ for such, demurrage. The plea to this allegation 
; that the defendant was and always had been a subject of thie,'; 
; (Jqecnt and that Odessa, the port whore the said ship ways, 
. to load her said cargo, was a port of Russia, within thlb'; 
'■dominions of the Empemi of Russia; that after the malubg 
. ;. 'of the charter-jwrty, and before the ship airived at Od^ai 1 
>!tind 'before the defendant provided or purchased any cidlgo, 

,, to be landed <»q, board the ship, viz., the aijth March, i8^, 
the 'Queen declared war against the Hmperor of Russia, and 
(rom that time war had existed and Odessa bad been a', 

• hostile port in the possession of the Queen's enemies; that*, 
from the^time war was so declared as aforesaid, it became,' 
,and was impossible for the defendant to perform his said'; 
agreement and fulfil tha tcrnis of the said memorandum';', 
of cliarter without dealing and trading with the Queen’s 
; eneffeies, of which the plaintiff, before the expiration of ,,' 
'the said laying days in the said ‘charter-party mentioned,, 
t'httd notice. There was a leplication as to certain Orders ' 
','in Council, etc. The Court of Exchequer Chamber, re-,,' 
versing the judgment of the Queen’s Bench, decided that ,' 
„ the plea wfis good, as showing a dissolution of the contract’,;; 
' before the time for the performance had expired, and 
impossibility of legally performing the contract, as ,thc shjp-,'i' 
' rnent of the cargo fi'om an enemy’s port, even irt a 
ve^cl, Was an act, ^imd facie at least, iiiVolvihg a 
, and dealing With the enemy, and therefore fprbidderi' 

„ law, to a' British subject, and that if such a shipment .coii^| 
under f>eculiar facts be legal, it lay on the plaintiff. tp'shpis^^ 
'the facts, which' he had not done. It was also hcld ’i»y 
Cpurts that the replication did not answer the p;leafbfi!(?^flij0|l 
the first Order in'.Qouncil related only to^neutral 'bt 


. good^ or .'Ships ; the second only to Russian, ships t.,gi^;'|^p 



P^|'|i^_,^'Ws$Wtt, to^ave' igoitfe igt|>''i)p«ri^,fi^''^i^"''i^^^ 
|||h%^;4^jliuiion of the'cont^ ' V !-'.'’''^Ti^t'^ 

!iV;'^'‘,'f,tt *is adji'f" fully established, *'’ said Wjlles,-J., (p; 

‘i*‘ ti^t, tfc^ presumed object of war being as much to cfippti*^'; 
.^e cuemy’s commerce as to capture his property, a declantt 
;tidu of 'War imports a prohibition of commercial intercourse , i,-; 
^nd, correspondence with the inhabitants of the enemy's'.,’’ 
'country, and that such intercourse, except with the licence '.>i 
■jjf.the Crown, is illegal.” And, at p. 781, ‘‘the force of a 
dublaration of w;n is equal to an Act of Parliament, pro- 'Z 
: hibiting intercourse with the enemy except by the Queen's : ■' 
licence." And then, at. page 783, the same learned judge ■ ; 
continues: “ As to the mode of operation of war upon cou- . 
tracts of affreightment made before, but which remain 
unexecuted at, the time it is declared, and of which it makes ' 
the further execution unlawful or iinpo.ssible, the authorities ' 
astablisli that the effect is to dis^lve the contract and to ;■ 
absolve both parties from further performance of it. Such 
;was the opinion of Lord Ellcnlxirough at a time wlnm the 
■question must recently laivc often occurred and been well 
considered and undersiood, in Barltcr v. Hodgson ([1814],, ' 


3 M. & S. 367, 270), where it was held that the prevalence 
of lyi infectious disorder at the port of loading, and conse- ■ 
quent prohibition of intercourse by the Jaw of the port, . . 
■were not sufficient to excuse the charterer from loadirig; ; 

Lord ;Elleiiboroiigh, in delivering ’judgment, said : ' 

* The question here is, on which side the burthen is to . ; 
ifftli;^ If indeed the performance of this covenant had been 
^dered unlawful by the Government of this country, the,; ,!,. 

tybuld have been dissolved on both sides, and this,*'; /, 
do^'daut, inasmuch as he had been thus* compelled to ,'i.J[;;! 

^*4 contract;, would have been excused for the'/ 
^(^-pciiformancc of it, and not liable to damages. But iC,!:.,.' 
^t.j!K)iisequencic of events which happen at a foreign pprtii:/j>’ 
™;.,]^ighter is prevented from furnishing the loading there,' / . 
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',:■ which he has contracted to furnish, the contract is neiihfe, ;, 
, dissolved nor is he excused for iiot perfonuing it, but muist >. 

,, answer in damages 

So, by the Common hww says the learned aiithor/bf f 
Chiity on CmtnicU (p. 184^ i6lh cd., 1912), if there was a / 
cbntraci with an alien, and whilst it was merely executory, 
war broke out between lliis country and that of the alien, 
this would dissolve llie contract. And, in support of this 
statement, in footnote (p. 184), he refers to Roll Abn 
Alien (R) and to the case (^f K^pn'iito v. B(>h\L'u 
In jausen {AppclLini) mid Dncfonlcin C onsolidaicil Mines, 
LimiUJ (KcspMiiIaih) (L. R. [1002], A. C. 4H4), the res- 
pondents \\eve a cornp;u\y legistennl under the law of the 
South African Republic, and in August, 189^), insured with 
the ajipeb.ant and other luiflei writers gold against (1 filer 
^ iiliu) '“airests, restraints and ddaniments of all kings, 
princes and people/*' during Us transit from the gold mines 
near Johannesburg in the Traiisvanl to the United King- ' 
,d'>m. The gold was, on the 2nd of October, 1S99, 
whilst in transit, soi.a'd on the frontier by the order of the 
, Government of the Soulh African Kej)iiblic, On the nth 
of October, at 5 p.in., a stale of war began between the 
Hritisli (xovernmenl and tho Government nf the Republic. 

At the time of sei;!;urc it was admitted that war was im- 
minent. The iiead office of the respondent company was 
in Johannesburg,' but i1 bad also an office in LondoU, 
The majority of shareholders w^erc resident outside of the 
Republic, and wen^ not subjects thereof. The respondent 
company liaviug ]>roughl an action against the appellant 
,upon the policy, it was agreed between the parties that the 
action should be cfaisidcrcd as having been brought after. 
the wan The Court decided that the insurance effected ; 
was valid, and that an art ion might be maintained against , 
the underwriters after the restoration of peace, though, tbo . 
seizure was made in contemplation of war, and in order - . 
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'^bat the golld might U; used in support of the war. The . ' 

' important date was the seizure before war was dediared. , 

' Earl of Halsbury, L. C. (p. 493), said, “No contract • 
.v;or other transaction with a native of the country which* ’ 

, afterwards goes to war is affected by the war. The remedy , 
is indeed suspended ; an alien enemy caniiol sue* in tlic 
Courts of either ccjuntrj' while the war lasts, but the rights 
on the contract are unaffected, and when the war is over 
the remedy in tlic Courts of either is restored.’" 

Anri Lord l)av(n\ after referring to the rules established 
by the Common law (p. 499), said, The third rule is 
that, if a loss has taken place before the commencement of 
liostilities, the right of action on a policy of insurance by 
which the goods lost were insured is suspended during the 
cf>ntiiiu;mce of war. and revives oa^ the restoration of peace. 

In the present case the third rule would have constituted a 
defence to the present action, but the parties, being desirous 
to obtain a decision on the merits of the case, waived the 
objection/’ 

** A seuiure after war has broken out/* said Lord Lindlcy 
(p. 508), very different from a 5ei;!;nre before war has 
been declared or has actually commenced. It appears to 
l>e/eltlcd tliat a British subject cannot, even before war, 
insure a person ^against any loss sustained by him after the 
war began and whilst he is an enemy of this country (see 
Fiiylcuh V. Rodi^ers Uup.) and Brandon \\ C«r/2«g). Those 
were cases of capture after war, by the British forces in the 
first case, and by our Allies in the second case, and these 
authorities go far to show that if the seizure here had been 
; after war had broken out, the j>olic}^ would not have covered 
’ ,;$uch a loss”; and, at p. 509, the same Icarticd judge con- ' 
■fs tinuos, “War produces a state i<.)f things giving rise to well- 
, ,,, known special rules. It prohibits all trading with the enemy , 
except with the Roj'al licence, and dissolves all contracts 
‘ which involve sucli trading (sec Esfosilo v. Bouden},'' 
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' effect . oC the, jaboviB decisions as to cbntfacfe 
' 5 * Stalment deliveries which have been entered into ^fore 
\ war, but which were unexecuted at the time when war'^hft: 
. . declared, and of which the execution has been repdctei^^ 
unlawful or become impossible, is that Ibe parties are'. 
’ released from the further performance thereof, and frojtn 
thenceforth arc free from all further obligations thereunder 
—in other words, such contracts arc disstdvtui oi’ abrogated.' 
Any right of action which has accrued to an alien enemy 
■before war has been declared is suspeudcij. 

The outbreak of war, however, does not suspend an 
' action in which an alien enemy is defendant. Thus, in 
ij,' Kohinsou & Co. v. Conlineiilal liwinnicc Cotr.f-any of ilaitn- 
\\'(heim (L. K. i K- lb 155), an action was bfonght 

^.'|vby the piaintiffs, who were IJritish sulijects, against the 
dcfoud inls, a Gennan insurance company, to recover a 
loss under a policy of iijariue insurance., 'fhe policy was. 
„ eifected, the loss f)ccurred, anil the pleadings were closed 
■..’before the 4II1 of August, iyj|, -when war was dcchired 
between Great Britain and Germar-v. The dcfcndant.s took 


■out a summons asking that all proceedings should be stayed 
dnring„tlic war, and the summons was adjourned into Court. 
It was hold that the application should be dismissed. , 

Bailliache, J. (p. said, “ The contention 

is that, by the Common law of England, all actions 
between British subjects and alien enemies are susr 
pended during war, and further, that an alien ene,my 
cannot appear and cannot be liciird in our Courts during 
hostilities ..... But to hold that a subject's right .pf 
suit, is suspended against an alien enemy is to injure,' ft; 
British subject 'and to favour ah alien enemy and to ddf^; 
the object and reason of tho suspensory rule. It is ,,tp taW’ 
a disability into a relief, I know of no modern , Engl isl|^ 
authority on the point except a statement by Lord ■iDa?|!^'' 

in the Driefotitm Cum’, where he lays down thre.c wltssi 

, ' ' '‘■C'd”' 



, '^ys'' .are''!jeilabljshed'.m our; .'Comri)o^,', |ji;w,;''a]i!i^;l''.;; 
the third rule thus,: ‘The third ftile is that, ;iif','*/v 
,ji,f';J<iss has tajken place before the commcncrmcnt of hostiji-;''.' 
:•,. the right of action on a policy of insurance by which / 
iy.the goods were insured is suspended during tlic continuance 
' bf vyar and revived on the restoration of peace.’ " * , , ■ 

" If this is a correct expression of the rule, it covers by its , ■ 
j'^erms the case of an alien enemy defendant as wvll as aij. 

: alien enemy plaintiff. It is not the decision of the House , 
,;,pf Lords in that jase, and is not, therefore, ^binding upon 
' me, although of course it is a statement of the law entitled 
, to great weight. In that c.ase, however, the point did not 
arise for deci.'^ion ; .moreover, the alien enemy in that case 
was the plaintiff and the British subject was the defendant, 
and I doubt whether Lord Davey contemplated the converse 
.case. 1 olwerve lliat other Members of the House wlio took 
part iu that decision couflne thepiselves to the statement 
that an alien enemy cannot sne while the war lasts." (.Sec 
per Lord Halshury, at p. 493; Lord Limliey, at pp. 509 and .. 
510,) The statement of the rule, by L(jid Davey 

seems to me to be e.xprcsst-d in too wide terms"; and, .it ' 

' p. 161, the learned jndg'e .said, " 1 have come to the con- 
clusion that there is no rule of Common Law which siispend.s 
an action in which an alien enemy is defendant, and no rule 
of Common Ian which prevents his appearing and conduct- 
• • ing his defence." 

In' ir. L. In^le LimikJ v. Maiiithehit litsumiice Company . 
C'CL, R. [1915], I K. B. 237) the action was brought to 
{(.rwciver a loss under a jiolicy of marine iasurance, issued ■ 
>^ ,the defendant company to the plaintiffs on* the 31st of , 
.Jfjjfuly,' 1914. The defendant company was mcorporated in 
vthe' Grand Duchy of Baden, where it had its head office.. 
:f!tt had a branch office in London, where it carried on the,.' 
y^l^ttess of insurance through its underwriters- and agents; 

f T '' ' 

-aca'pted and settled risks and issued policies for tlie; 
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company. The company had complied with the pfovistons.. 

' of sect. 274 of the Companies (Consolidation) Act tgog* 
relating to companies established outside the United King*, ,' , 
'dom which have a place of business wllliin the United 
Kingdom. The policy sued upon had be(‘n effected through' , 
the coftipauy's office in Ltmdon. It contaiiu^d a clause 
giving jurisdiction to the English Courts as fully ns if the 
company were incorporated in England and authoiising the 
service of process nixm its agenfs in tliis country. The, 
loss in respect of which the acticui was bro\ight occurred at 
the end of August nr the beginning of September, 1014* and 
the plaintiffs' alleged right In sue arcnic'd to them, and was 
comjjlete before the, Trading with tlu' Eueiuy rroclatnutiou 
of the 8th of October. 191*). A summojis was issued to 
transfer tla*' action to tlic connneicial list. The dcifendants 
opposed the application to fitinsfei on Hie ground that the 
obligation to pay the losses was suspended because of the 
war. It was decided, first, that apart fioin the Proclamation 
of the Sth of October, Kji.p the rules applicable to trading 
witi) alien enemies did not apply to busincs.i transacted 
with tb«’ branch office: and, secondlj, that, assuming that 
the PicK'lnmation had n retiosperlive efiurt, n claim to re- 
cover a loss under a policy ^va^ not a “ transactiem ” witliiu 
danse 5 of tl)c Protdamation, and that the action could, 
therefore, be mamhaiTJcd. After adverting to clause 6 of 
tin; Proclamation of tlu; 91I1 of September, 1914, and to 
clause 5 of the Piuclarnation of the 8th of October, 1914, 
Bailhacbe, J, (pp. 231 and 232), said, “The defendants arc 
therefore, since that date, in the same position as alien" 
enemies in respect of their business transacted hero, but l> 
agree with the plaintiffs that the ProcUunation is not retro- 
spectivc. Even if this Proclamation is to be treated as ; 
rfffccting the position, 1 am not prepared to hold that', ; 
payment of a Joss by a German insurance company, or; . 
an action against such insurance company to recover a. loss), \ , 
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is a ‘transaction’ within the meaning of the Proclamation. 
.So fo hold would 1)C to deprive a Britrsli snl)jcct of the right 
to .receive money from, or to snti, an alien enemy, which, in 
. my opinion, he at law has, at any rate when the right to be* 
paid or to sue has accrued before the defendant has acquired 
the status of an alien enemy; and I should rc<pnre*to firfd 
clear words in a ]>ro('latnalion to induce mo to decide that 
the Executive tinvernment has given the alien enemy relief 
to which he is not otherwise entitled,” 

And ill Policy \\ Pfcndcnhcr<^^ Krc^linf^cr v. i'. Samuel and 
Rosen fcid. In re Mcriens Patenis tL. R. [ 19*^5], i K. R. 
857), it has l)fen h< Id, that the question w'hether a p(*rs()n 
is an alien einuny oi not, is not tested by his nationality, 
but by the phne in which lie le^^idcs or carries on liis 
busine.^s. A person who voluntcoily rt'sidc^s or carries on 
a business in an enemy’s country is an alien enemy. An 
alien encuny cannot sue in the King’s Com Is, unless he be 
within th(‘ realm by the licence of the King. An alien 
enemy may bt? sued in the King’s Courts, and, if sued, has 
a right to enter an a])])earance and to defend the action ; 
ho. has also tin* light to apirt;al against any decision, final 
or inter locutorVf that may be given tagaiiist him. Rut an 
alien enemy, who is plaintiff in an actif>n CfunmenccJ before 
the outbreak of war, lias no right of«apj)eal: Iiis right of 
ajipeal is suspended until tiie conclusion of peace. Should 
an action be broiighl against ran alien rncrniy resident in 
the otuuny’s country, who carries on a branch business in 
this country by means of an agent, leave may ])e given 
to the jdaintiff to issue a concurrent writ and to make 
substituted service of a notice of the writ service of 
the notice upon the defendant's agent in this country, 

In Associated Portland Cement Manufacturers (1900) 
{Limited), V.- William Cory and Son Limited {The Timfs 
Law Report^ Vol. 31, p. 442, 2Tst May, 1915), the question 
was, whether a contract which had been entered into for 
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.Jy'fk niiinbfer ,of years was, under the pairtittilar circuajstjIJi^j 
i. pf 'the case, dissfolved by reason of the war, or sesp^wj 
, The facts of the case were that the plaintiffs aod 
; defendants entered into an af>reeincut dated the ijfh 
, March, igio, whereby the defendants agreed to providti' 'i 
, ships to carry all cement, from the Thames to the Fifth *' 
of Forth, which the jdaintins were lymnd to deliver to ‘ 
the contractors to the Admiralty for bnildinfj the Rosyth 
„ naval base. The contract yt’as to continue until' the 7th of 
; December, igrb, the freight payable wi\s as. sd. per ton. 
The agreement vvas subject to certain exceptions, one of 
which was ’‘jtcrils of the seas, en(aiiies, pirates, arrasts, 
and restraints of princes, rulers, and peoples," 

■ The defendants refused, in Decombei. 1014, to carry at 
'the agreed rates, and dcm.'inded iv. per Ion more, wliich 
, the plaintiffs refused to pay, and in January, 1915, they 
' chartered the defendants', .steanish ip Ilonmy at the market, 
’rate of p. per ton for the carriage of Opi tons, but without 
prejudice to their right to recover l>ack tlie excess freight. 

• The plaintiffs ciainu'd from the flefeiidants ^'145: igs. 
asdama.ges for Ijreacli of contract or as money paid under 
protest. It was contended by the <lefi'ndants that llio 
aforesaid ngrcemeiit was entered into in time of peace jnd ' 
in contcmi)lation of'jKjaraJ conditions and the continuance, • 
of such conditions was the basis and substratum of the 
agreement, lly the outbreak of the war, and the con- 
ditions resulting llicrcfiom. such basis and snbstratutn,^” 
entirely failed, and the. nature and substance of the '; 
contract became entiiely changed and the agreeinehtf' 
became imptjssible of performance. The defendants al^'X 
claimed to be absolved from liability under the oigreeni^ij'f 
by the exceptions, “perils -of the seas, enemies, pii:at€S»>; 
arrests and restraibt of princes,'’ and also reli6d on sect/iriy, 
sub-sf,!Ct. 2, of the Defence, of the Realm (Amendment) 

Act igij. Judgment was given for the plaintiffsl 
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}^l''^J 4 ^di'{sitp.) oiiiy applied wJica the specific thing, the;'' 
Jifixi^ence df which Jay at the foundation of the contract,., 

■ no longer existed, and that Krell v.. Henry (sup.) decided that 
^ it was necessary to look at the surrounding circumstancoji to , 
.'iSDe fthat was the foundation of the contract, and that the , 
'.question w>is whether the whole contract was suspended, 
and before he could say that he must find ..that the wliole 
contract w&s incapable of fnlfilment owing to the (ioveni- , 
' mcnl's intcrferoncfi. 

' w 

I'rotn the nbovtj observations, it would appear that the 
learned judge considers tlint, where the whole contract 
becomes incapable -of. fulfilment owing to Government in* 
terfercncc, it is (\ii)able of suspension. Assuming, however, 
the contract l)ccom(‘s impossible of fulfilment by ;i declara- 
tion of war, or by a prohibition to trade with the enemy, 
does this snspeml the contract or dissolve it ? If the learned 
judge’s views are correct, it would appear that in the latter 
'cases the contract is suspended and not dissolved. If this , 
is so, the previous decisions which decide that, where a 
contract has become impossible of j>crl'ormance, the parties 
thereto arc excused frorri further performances, no longer 
hold good. 

It may be that, in many cases, to Kold that a contract, 
which lias become impossible of performance, is dissolved, 
is a bartiship ; on the other hand, it would also be a hard- 
iShip to hold that the contract was suspended. 

. As is well expressed by Collins, M.R., in Chandler v. Wch- 
(p. 499), It is really impossible in such 

scase^ to work out with any certainty what the fights of the 
' pattiefe in the event which has happened should be. Time 
jjv^s ’elapsed, and the position* of both parties may have- 
more o!* less altered, and it is impossible to adjust 
ascertain the rights of the parties with exactitude: 
it. being so, the law treats everything that has already 
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been clone in pursuance of the contract as validly done,, 
hut relieves the parties of further responsibility under it/’ 

By sui>sect. i of sect, i of the Legal Proceedings against 
Enemies Act 1915 (5 (ieo. V, c. 36), leave may be given 
tp issue a writ of summons in the High Court for service 
on an enemy out of the juri'^diction, or of which notice is to 
be given to an enemy <»ut of tln^ jurisdiction, if the CuiiiT or 
judge is satisfieil tint the case is a case to wdiicli the sec- 
tion applies, and tlic C(»urt or judgtj nia}, as and in manner 
therein mentioned, make an order (m the Act lefened to 
as an enemy seivicr order) diiecting suhstifuted ot other 
service of the wiit or the suljhtiiulioii of notice for service 
by means of advcTtiscinenl 01 otherwise: and on that order 
being cer-iplieil with, all proceedings in, ay i)e taken on the 
claim as if the writ luid been served on tint enemy defendant 
by the usual means. 

And, by sub-sect, 5 <rf sect, i, the fact that, for the j^urposc 
of obtaining the benclit of the said section, a wiit of sum- 
mons has beam (‘ndorsed only \Mth a claim for a declaration 
in arconlance il/erewith, shall not prevent any othei decla- 
ration or any coic^cqucntial or other lelie.f being claimed 
in other proceedings, or picveiit the case being dealt with, 
although no such other tlcclaralion or consequential or 
other relief is claimed. 

By sub-sect. 6 0/ sect, i, the latter section applies to cases 
wdiore (^2) tlic plaintiff is a British subject and is entitled for 
the time being to liiiiig an action in the High Court; and 
{/») the defendant or one of the defendants is an enemy; and 
(c) the writ is endorsed only with a claim for a declaration 
as to the effect of the present war on rights or liabilities 
of the plaintiff 01 defendant under a contract entered into 
b^fr)rc the outbreak thereof; and (rf) there is written evidence 
of the contract. 

Jus. 




. IV.— INTERNATIONAL LAW AND THE LAW 

OF THE LAND. 

T he present wnr Ikih brought before llio f ourlfl f(v 
decision jn;jny cases in wbicli (jucstions of Inter- 
national law' arisr*, and as time ji^oes on these eases wall 
doui)llcss iiiciease. In connection will) sitch cases, there 
emer^a:s a qiustion which has hitherto been mainly of 
academic im[>oil.uft:c, l)ut which has now bemne a matter 
of real practical interest, and that is the lehtion between 
InltTnalional Inw anrl the ordinary law of the land. Is 
International law a part of the ordinar3’ Municipal law, 
and, if so, fo what t\xtent ? Now, there are nor wantin^j 
jurists who declare that, in rohilion to Municipal law, 
International law occupies a position of pre-eminence, and 
that conse<(uontly the rules of Intertiational law are superior 
to those of Municipal law, and that uuiuicipal Courts must 
ap])ly such rules even in cases in whic h they counict with 
the rules of Municijuil law. It will be neyessary in the 
jircsonl short study only to consider the matter in its 
broader outlines, as the whole t|uestion has been elabor- 
atelj’ dealt w'ith in Mr. Cyril M. I’iccjotlos book,’ which 
w'o propose to examine in detail befere concluding our 
observations on the subject. • 

The mutter of most concern to us is naturally the relation 
between International law' and the law of England, and 
to this siilijcct the greater part of the followung remarks 
will be addressed. At the same time, a comparison of the 
attitude taken on this matter by the Courts of the Great 
American Ki’public cannot but afford interest to English 
lawyers, so tlmt w’o shall add a* short note' on the way tht 

* 77//* /Ma/m of hiUrnaimmi Lair to the hw of England and the Unitid 
States., I)y (‘yiil M. I'ircioUn, with an luIttKluctiou l*y ^Vl 1 fe^sor Ouponheiin, 
LLD. London : Mchridc, Nuht H O., Lt<k 
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I’mitter has been dealt with -'b)' 'the ,t^gisiati;ire’';antf 
,;\ ,\o’fthp United States. ^■ 

; ' Blackstone, writinjj in 17C5, gave his opimon. ih; 'the> 
' following words:— 


*‘^Since in England no royal power caji introduce a pew ' 
law or suspend Iho execution of the old, therefore^ the, law of 
nations (wherever any (juestion arises which is properly thd < ' 
subj«icl of its jiuisdieiion) is here adojUeJ in its full ' 

by the f'otnmon law, ami is held to be a part of the law of- 
the land. And tliosc Acts of Pnrliainonl which have froin 
time h) time been made to enforce this 'universal Iw, or to' ' 
facilitate the execution of its de<is^ons, att* not to Ik con- 
sidered as indicative of any new rule, but merely as de(‘laratory 
of the old fundanunttal constitution of the coiuitry, without 
which it must cease to be a part <;!' the civilized work!.” * 


How far Blackslone’s views arc accepted bj^ the English 
Courts at the present <!ay will be apparent from a com- 
parison of the above cMrriot xvith tlu^ judgment in The 
Wc$t Hand Ccniral Gold Miniu}* Company v. Rex^ noticed 
below. Rlackstonc's assertion anK)nnts to thi«i: that Inter- 
national law' is adopted to its full extent by the Common 
law and is part of liie law of the land — a part of “ the , 
old fundamental consititutipn/’ 

Sir Alexander Cockbnrn, in his judgment in the farrmus 
Alabama controversy, settled at Geneva in 1872, said;— 
‘*As Great Britai/i forms part of the fraternity of nations, ; 
the English Common law ado|)ts the fundamental principles 
of International law^ and the obligations and duties they/ 
impe^se; so that it Injcomns, by force of the Municipal law^ '/ 
the duty of every man, so far as in him lies, to observe;^;' 
them, by reason of which any act done in contravention i 

, • ' *1'' ' 

of such obligations bocomes an offence against the 
<if his country.” ® . . i’; 

The idea that International law is per $e part of 
English CoBCimpn law is very prevalent. For 
* liOtjk'IV, ch. 4. ^ Sec Taylor, JnttmttmtaJ Lam^ 
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.. /Scott accepts, this ' vW,’'aad adds that, as t>art of this; 
English Common law, Irttcroatiohal law— 

^ ^ ** passed with the English colonists to America . . . when 
consequence of a successful mbellion, they wtire admitted to, 
the family of nations, the new rc]niblie recognised Inlemalional ' 
law as comphitcly as InU;rnalit>nal law n'cngnist^d the new ' 
republic. Municipal law it was in England, Municipal law it 
remained and is in the United Stales.*'^ 

In the case of The Queen v. Keyu (L. R. [1876], 2 Ex. D. 
63),. in the course of his judgment dissenting from the 
0}»inion on the point at issue of the majority of the Court, 
Lord Chief justice Coleridge said: — 

**'riie law of nalicms is ‘that collection of iisagt*s which 
civilized Slates have agiced to observe m their dealings with 
on«.‘ ant)tlKT. What these usages are, whether a [)articular 
one has or has not been agreed io, must be a matter of 
cvidcnc(\ Trialics and acts of State arc the evidence of 
the agrecnicut oi nations and do not in this counlr}», at least 
f>rt s<\ liind the tribunals. Neitlicr certainly docs a concensus 
of jurisl.s ; 1.)ut it is (evidence of tlu; rigreement of nations on 
iutcriiationiil ] joints ; afld on such points, when they arise, the 
Englisli (.loiirts give effect, as pait of English law, to such 
agreements,” 

>l will 1)0 seen that the learned judge here practically 
agrees with lilackstone’s opinion, although he requires evi- 
dence to prove that the usages making, up International 
law have been agreed on by civilised States, His remarks 
, as to the position occupied by treaties arc worth noticing. 

The question as to the relation between International 
law and the law of England at the present day came 
before the Court in The Ifest Rand Central Xjuld Mining 
Company Limiicd v. Rex (L. K. [1905], 2 K. K. 391), one 
of the contentions of the petitioners in that case being th^t 
, International law constitutes a part of the Common law’ of 
, England. Lord Alverstone, CJ. (in delivering the judgment 

1 Cases on InterneUional p. v. 
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of ' himself and Wills and Kennedy, JJ.), dealt with this, 
point by declaring that it is true that whatever had , 
received the common assent of civilised nations must be 
taken to have received the assent of England; and that 
rules which had been so assented to might properly be 
called International law, and would in that character be 
acknowledged and applied by English municipal tribunals ' 
when occasion arose for them to decide questions to which / 
International law might be relevant. But, in order to admit 
of this, such rules must be shown to be actually accepted 
as binding between nations, and the International law 
sought to he applied must, like anything else, be proved 
by satisfactory evidence, which must show (jitber that the 
proposition put forward has been received and acted upon 
in English Courts, or that it was of sucli a nature, and 
had been so widely and generally accepted, that it could 
hardly be supposed that jjny civilised State would repudiate 
it. The mere opinion of jurists, however eminent, that 
it ought to be so received, would not in themselves suffice 
to show that a rule was bindingt It mast have received 
the express sanction of International agreenicnt, or it must 
gradually have grown to be part of International law by 
frequent practical recognition in the de.alings of Slates 
with each other. The statement, added his lordship, that 
International law forms part of the law of England ought 
therefore to be treated as correct only if this term is under- 
stood in the sense and subject to the limitations indicated. 

From this it will be scon that the modern English view 
is that International law, before it can claim recognition 
by the Courts of this country, must be proved to have 
been previously received and acted on by English Courts, 
or else that the particulas rule of International law in! ,, 
question must be shown to have been so generally accepted 
that it could not be supposed to have been repudiated by 
England as a civilised State. 
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The case of Walker v. Baird and Another (L. R. [1892], 
A. C. 491) may be cited as indirectly an authority for the 
proposition that, under the law of England, the Crown, or 
the Executive, even when acting within its treaty-making 
power (except possibly in the case of treaties of peace), 
cannot divest or modify rights conferred by the ordinary, 
law, and further, that International agreements entered 
into by this country with other States wilt not be regarded 
as part of the ordinary law of the land unless they have 
received the assept of the Legislature.' 

“ As International law is a law between States only and 
exclusively, treaties can have effect upon States only” 
(Opponheim I, 563). In order to be binding: upon sub- 
jects, Municipal law must take the appropriate steps to 
make them so binding. When an Act of Parliament is 
passed to render effectual the provisions of a treaty, the 
obligations of the treaty are obeyed by the subjects of the 
Crown, not because they are contained in a treaty, but 
because they arc embodied in an Act of Parliament,^ 

Professor Westlake treated the whole subject at some 
length, basing his remarks on the decision of the Court in 
the case of The list’s/ Rand Central Gold Mining Co. v. Rex 
and his essiy will be found in the Law Quarterly 
Review for January, 1906. The conclusions to which this 
learned writer comes are expressed in the following words 
with which his essay closes : — 

“The English Courts must enforce rights given by Inter- 
, national law as well as those given by the law (tf the land 
in its narrower sense so far as they fall within their jurisdiction 
in respect of parties or places, subject to the, rules that the 
King cannot divest or modify private rights by treaty (with the 
. possible exception of treaties of i3eace), and that the Courts 
cannot question acts of State (or, in the present stale of the - 
authorities, draw conscfiuences from them against tlie Crown). 

1 Cf. the position in the United States, ffi/ra. 

' ® Cf, Maitland, Coft^fi/uthna! History^ p. 424. 
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“The Intarnitjbnal, kw ifleant is that which at thW ^ 
■ CJcists between States without prejudice to the right aD<i duiy||[ 
' ' of the Courts to, Assist in developing its acknowledged 
' ■ ciples in the same manner in which they assist in developing 
the principles of the Common law.” ! 


*In nfany cases heard in the Prke Court since thb vj; 
outbreak of the present war, the Hague Convcnlioits 
of 1907, an International treaty to which Great Britain ■ 
was a party, have been recognised as binding in the 
J^nglish Courts,* and the Court of Ap^)eal, in the case , , 
of Porter V. Preiulctiherg (L. R. [1914], i K- B.),'. ; 
discussed the effect of the Hague Convention upon the 
Laws and Customs of War on Land, Article 23 {//), on the 
ktv of England, arriving, it is Uuo, at the conclusion that , 
such article Itad no application to the matter under con- 
sideration, which was the right of an alien enemy to sue , 

■ during the war. But thj fact that the discussion of the 
point w'hether or no this particular article of the Convention ■ ,, 

, had any effect upon this rule of English law shows clearly , 

, that the Court regarded the II ague Conventions as generally 
binding upon the Courts, doubtless on the ground of Great 
Britain’s assent thereto, such assent forming evidence of its 
adoption according to the rule laid down in the case of J'Ap 
West Rand Central Gold Mining Co, v. Hex (supra). >. 

Now, it will at once be admitted that there arc such vital '}; 
differences between those customs and treaties which arc:',. '; 
known collectively as International law and the ordinat3^!,!-: 
law of the land, which is called Municipal law, that it woujld '’,:,; 
be strange if International law always over-ruled Municipall' ., !, 
law. Professor Oppenheira declares that their essential, 
differences arc found in (i) Ihcir sources,’ (2) the relatbns'^v, 
which they regulate, and U) their substance.® He 

points out that if International law differs in these resp^^<V,V 

4'.,;: 

* 7 'h Mowe (L. R. [191, Sl ; 'fhe Pterlin (U R. [1914]* T* 365). 

InUrmthml tmifi h 2O. ■' '''VJ*''] 
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itself be part' of , 

lal bw', cannot 

ot create Mqnicipal law. According to bis view, vvfewb V 
appear? to correctly represent English law at the pr^pt ' 
day, International law can only become part of tho law of! 

' , the land by being adopted into it either through custom drj, ;; 
by Statute.^ He adds:— 



: ^:\jE(^3untdpal . law, it . ctmdt ,of 


t.;' buy, and further, that Intcmatioi 


“Wherever and whenever such total or j)artial adoption has ; 
not taken place, municipal Courts cannot be considered to be 
bound by Intijrnatiunal law, Iwcauso it has /er se no power 
o\’i'r municipnl Courts, and if it happens that '« rule of Mu- 
nici|)al law is in iiKhibituble conflict with a rule of the l^aw of 
Nation's, municipal Courts must apply the foimor. If, on the 
other hand, a rule «f the l^aw of Nations regulates a fitet without ■ 
conflicting with but without expressly or Uicitly havijig beta) , 
adopted l)y Municiiwl law, inunicii,,’! Courts cannot apply such 
rule of the I.aw of Nations.”® 


English Courts, in interpreting and applying Municipal 
law, will seek to adopt such a construction as will not con- , 
flict t\ith the Law of Nations, but of course cannot give 
effect to any rules of the Law of Nations which are incon- 
sistent with tlui po.sitivc regulations of English law.® For 
instance, tlic English Combs enforced the British Orders in 
Council which were made in retaliatjon against Napoleon 
> for his Berlin Decrees, although these Orders were scarcely 
defensible internationally. » 

. In Mr. Picciotto’s little volume, to which Professor Oppen- 
;■ ,heim contributes a luminous introduction, an attempt is , 
‘ made to remedy what hitherto has been a surprising /aeuua , 

■ .in our legal literature. As Professor Oppenheim says in 
his Introduction: — 


“The relations between International law and Municipal,;' . 
i'v } -■ iiW, in spite of the great importance of the matter, hiW«C'!; 


^ fitUrnaihkai LaWf I, p* 26, 


Ihid^ p. 37. 


vf, Ihc Scotch Case, Mortamn v. PeUrt 11906], h Knidur, 93, Cf, JLaw- 
iV ; JPrimiks of InUntnfionai Lamy p. 478. 

<f. *'■ r\ ' , • ' ‘ ' 
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formerly never ex profmo been enquired into. It may bje' 
said that it is only during the last twenty-five years that 'a 
few writers have given atteiilion to this subject, and there is' 

* no unanimity amongst them with regard to it Whether 

or no the Municipal law of a certain State has, by custom ' 

, or Statute, adopted the rule of International law in ioit) or 
in parte is a question of fact which can only be answered 
by a minute encjuiry into the practice of the Courts and the 
legislation of each State.'" 

As the Author points out in bis Preface, the papers of 
Dr. Holland (SimUcs in Jiifernational Lmhw), of the late 
Dr. Westlake (in the Law Quarterly Rcvicw)y and of Mr. J. 
B. Scott and Mr. W. W. Willoughby (in the American Jotimd 
of hitcrnalnmal Law)^ are practically the only English and 
American coutribuliouh on the subject, with the exceptum 
of occasion.ai lefereiices in text-books dealing with Inter- 
national law generally. 

In the volume under review one of the most outstand- 
ing virtues is that it is thoroughly up to date, mentioning 
cases decided in the Priise Court and the Court of Appeal 
since the commencement of the present war. Mr. Picciotto 
deals first with some of the general notions underlying the 
subject, examining such propositions as thf'se which declare 
that International law is a law between States, whilctin 
matters of international concern Municipal law is the 
means of giving effect to the rules of Iiilcrnational law. 
Mr. Picciotto deals also with the opinions of those jurists 
who have written on the relation between the two kinds 
of law, and points out the fundamental differences between 
them. 

The writer then proceeds to deal with the subject, so 
far as it affects English law, under the following heads: 
(p International Law in Courts of Prize and Admiralty; 
(2) International Law and Acts of Parliament* in Ordinary 
Courts; (j) Tieatics; (4) International Law and the' 
Common Law. 
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(i) On the subject of Ihternationnl law and Prize Coiirts, 
to which he devotes a good deal of consideration, the Author 
first considers the opinions of Holland and Westlake on 
the position of Prize Courts in the legal economy, and theft 
deals somewhat fully with the chief cases on the point, be-, 
ginning with The Maria (i Rob. 340), decided in*i799,*in 
which Sir William Scott seemed to regard Prize Court 
jurisdiction as soinelliing distinct from that of an ordinary 
municipal Court, and himself as administering, not English 
law, but a kind of Jus gentium^ and ending with the case 
of The Mom (31 T. L. R,, 46), in which. Sir Samuel 
Evans dealt with the present practice of tlie Prize Court. 
In advlition, the Author cites the opinions of various pub- 
licists, including Phillinioic. Westlake and Oppenheim, the 
latter of whom regards Prize Courts as applying the law of 
their own country and not International law. But, as the 
writer points out, the recent cases decided in the Prize 
Court ‘^give a rather widt^r scope to International law, 
and declare in terms that it is the proper law of such a 
Court.*’ And, indeed, ip The Marie Glacscr (31 T. L. R.. 8), 
in an obilcr dictum^ Sir Samuel Evans said, This Court 
accordingly ought to, and will, regard the Declanltion of 
i^^jris not fmly in the light of rules binding in the conduct 
of war, but as a recognised and acknowledged part of the 
Law of Nations, which alone h the law Hits CouH has io ad* 
minister'' On this it may be remarked fhat doubtless what 
the judge meant was that the Law of Nations is administered 
ip the Prize Court, so far as it has been received into 
English law, according to the principles set out in The 
West Kand Case {supra). It cannot surely Jbe contended 
that what he meant was that the Prize Court would ad- 
minister the Law of Nation^ irrespective of the question 
whether any particular rule had been received into EnglSh 
law in the way described. In conclusion, the Author deals 
with the effect of conflicts between Orders in Council and 
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Ititeriitational lawt and then closes with the propostt[c^lji!i,;' 

that "in spite of c^iain didta to the tpntrary, an, Act of ' ^ 
Parliament, even though in conflict with International fawj '*• , 
.tvould to-day be regarded as binding iipon the Court , 

Admiralty in its Prize, and a forliori in its Instance, , ,v.’ 
jifrisdictlon.” , 

(2) With regard to the relation between International law 
and Acts of Parliament when questions involving such re- 
lation arise in ordinary Courts, as Mr. Picciotto shows, "it 
is for the Court to enforce an Act of Parliament, however , , . 
outrageous it may seem, or however repugnant to the 
plainest rules of International l.aw.” Mr. Picciotto regards 
thp matter as fiec from doubt and deals with this portion 
of his subject more briefly. 

.(3) The V >rk contains a very instrnclive chapter on 
. the place which treaties occupy in relation to English and 
American law, and, " so fjir as English law is concerned," 
the matter is rcg:irded as “ not entirely free from doubt." 

In Germany and the United States the matter is com- ' 
paratively simple. The writer deals with such matters as 
the ratification of treaties, the claims of the Crown to 
bind subjects by treaty and the cases and opinions thereon, 

Acts of Parliament rendering treaties effective, and in tiiis 
connection the chapter contains some pertinent remarks 
on the question "whether the Declaration of London 
would have rcqnifed an Ac* of Parliament in order to , 
make it binding on all out Courts,” the writer concluding 
that since the Declaration, as an unratified agreement, ^8^ 
in any event not binding, yet the Order in Council, incor-. , ■ ' 
porating its niain provisions, are of authority as Municipal . ' 

Lm in Court.s'of Prize. The writer ends this chapter 
with a consideration of the judgment of the full Court 
Af)peal, in Porter v. Freudenberg {supra), on the effect of ' 'ji 
23 (h) of the Hague Convention IV on the disability 
alien enemies in an,, English Court. c' * ’..',' 
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.,^4) Acc6i;tiirig to Mit. inccibtto “thtnipst difficult branch, . 
' v 'iiff’ ihp', enquiry ” is that which; concerns the relation betiveen ! 

Iplernational law an^ the Common law. He shouvs tliat . J* 
'^' in lawyers of the eighteenth century the Common law wa^ , ■ 
'■" the expression of principles of "natural justice,” and, aS . 

V sudh, superior to an Act of Parliament which was repugnant 

, to those principles ; and further, that according to the view ; 
of these lawyers, “ since International law rests upon rules , 

V of true morality, and since the Common law is the embodi- 
ment of such nilc^p. International law must be part of the 
Common law.” The writer then traces the history of the 
matter as revealed in statutes, ca.ses, and the opinions of 
writers, and finally shows that the judgment of the Court, 
in the locub clasdctu; tlio case oiTItc Tl'V'it Rand Central Gold 
ilfjMiKg Co. V. Rex, accepts the position that International 
law is part of the Common law in its full e.xtcnl only with , 
many safeguards and subject to easeful limitations as shown 
above. 

The Author’s conclusion (p. io6) on the relation of Inter- 
national law to the Common law is that “ International law 
i.s a material source of Common law in the sense that rules 
derived thence find their way into it, just as the rules of 
, locjJ custom find their way into it, and become after their 
adoption a living part of if,” and his pfoposition appears to 
, state concisely the gist of the judgment on this point in 
' The West Rand Case. 

Dealing with the important question as to the immunity 
» apeorded to diplomatic agents by International law and 
, those accorded to them by 7 Anne, c. 12, the writer dis- 
cusses the question whether this includes immunity from i 
. criminal liability, and after .on examination of the scanty 
authority on the point, he finally submits that “diplomatic , 

'■ '•erivoys have to immunity from the criminal jurisdiction of 
iC'this country given them by the Act of Anne,” but that 
. JiQ^bly.thcy have immunity by rules of International la, , 
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embodied in the Common law, at any rate in summaty' 
proceedings. 

It is somewhat difficult to reconcile the undoubted truism - 
*(p, 23) that an Act of Parliament cannot be illegal and is 
cx hypolhesi law, and that ‘‘ all that a Court may do is to 
administer and interpret it according to well-rccogniscd 
and scientific canons of construction,*’ the statement (p. 47) 
that an Act of Parliament, even though in conflict with 
International law, wcmld be regarded as binding upon 
the Prize Court, tlic conclusion arrived^at (p. 51), after u 
detailed examination of the cases, that '‘it is for the Court 
to enforce an Act of Parliament, howevci outrageous it 
may seem or however repugnant to the ]>lain<‘bt niies of 
International law,” \\iili the Autlun’s conclusion (p. 125) 
that an Act of Pailiament is almost certainly binding on 
Couits of Prize in England, althougli it is in conflict with 
International law’. , 

The general conclusions w'hich we !j»ay draw as to the 
relations of International law to the law of England may 
be summarised under (our heads .as follow^s: — 

(1) International law' may have been adopted into English 
law' so as to foim an integral part of it In the manner de- 
scribed in the judgment in The Wc^^i Kand Central Qold 
Mininj; Co. v. Rex {supra)^ f.g., by custom or by statute.^ 
In such a case, the rules of International law so adopted 
are enforced by the English Courts, not as International 
law', but as part of the law of England, 

(2) International law' may conflict wdth English law', Jn 

such a case, although there may be an intei national liability 
on the State for its failure to fulfil its international duties, 
yet English Courts must apply their own law and cannot ' 
apply those rules of Inlcnuiiional law' which have not been 
adopted,^ • 

1 Cf, The Stalulc, 7 Anne, ch. is: Triquc(\. Halk^ 5 Uurrow (1478). 

’ 6/, Ilulland, Studies in Intcrnaitonal JLav*^ p. 196. 
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(3) There may be no actual conflict belwcten the rules of 
International law and those of English law, but there may 
be a gap in English law so far as the particular matter 
under discussion is concerned. In such a case, it is sub-* 
mitted that, on principle, as the particular rules of Inter- 
national law have nc>t been adopted into English law, 
English Courts cannot apply such rules. 

(4) All Acts of Parliauienf and Orders in Council will be 
construed with the presumption that no violation of Inter- 
national law is intgided.^ 

We now turn for j brief glance as to the place of Inter- 
national law in the law of the United States, and here, 
as Mr, Picciolto observes, the mailer defined with a 
rather greater exactness than it is in English law.*’ But, 
as Mr. Picciotto also points out, just as the doctrine that 
“ International law is pari of the law of Engl nid ” is, as 
a proposition, iU'ithc.*r wholly true aor wliolly false, and can 
be received only with considerable modllication, so we must 
equally beware of making any such sweeping statement in 
the case of the law of •the United States. The Author 
deals wilii this branch of l)is subject somewhat more 
biielly than with the relation of International law to the 
law# of England, but he treats the matter very clearly, 
and states the main principles with accuracy. The conclu- 
sion to which he conies (p. ub), that an^ Act of Congress 
over-rules customary International law, and that customary 
International law until so over-ruled is recognised by the 
Courts, is, undoubtedly, correct as an exposition of the 
existing law based on Foster v. Ncilson ([1829], 2 Pet. 254), 
and The Nereide ([1815], y Cranch. 423). ^ • 

In the case of The Piiijudc Hahana and The Lola ([1899], 
175 U. S. O77), one of the qwistions before the Supreme 
Court ol the United States was whether the Law of Nations 
forms part of the Municipal law of the United States. It 

, ' Cf, Picdotlo, p. 126. 
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was held that it did, and must be ascertained and admiwl 
tcred by Courts of justice of appropriate jur(sdictiotT;;j(iB';M v 
' often as any (juestion of right depending on it' presented * . 
''itself for determination. Mr. Justice Gray delivered the' 
judgment of the majority of the Court, and iu the course . 
of his judgment said, '• Internation.-il law is part of our law , 
•and must be ascertained and administered by the Courts of „ , 
^Justice of proper jurisdiction as of'en as questions of riglit 
depending upon it .are duly presented for their determina- '. 
tion. For this purpose, where there is no treaty and no 
controlling executive or legisl.itive Act or judicial decision, 
resort must be had to the customs and usages of civilised • 
■nations, and as evidence of these to the works of juiists and , 
commentators.” .^gain, The Nenidc ([1815,], y Crancli, j88, 
423), Chief justice Marshall .said, “ The Court is bound by 
the Law of Nations, which is part of the law of ihc land.” 

We have seen that the Supreme Ccairt of the United 
States has, in the case of TIu Ihujnctc Hahana, held that 
.International law is part of the law of the United States. • 

, So far as treaties made wdth other States are concerned, it 
is laid down by Article 6 of the Constitution that “ all 
treaties made or which shall be made, under the authority , 
of the United Slates, shall be the supreme law of the land.” . ^ , 
It should be remembered that the power of making treaties, ■ 
which is vested in the President, can only be i xercised pro- 
vided two-thirds of the Senators present concur. This . 
provision certainly provides that all treaties, if duly made, ' ., 
will be recognised and enforced by the judicial power, if 
they fall within its cognisance, and, as remarked by Mr.,: , 
Justice Chase in Ware v. Ilylimi (3 Dali, p, 236), a treaty;# 
being the law of the United States, over-rides any Act 
, any local Legislature \ 

“A treaty is in its nature a contract between two natioiis//' 

. , . , It docs not generally affect of itself the object to .tic 
accomplished . ; . . but it is carried into execution V . 
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. ’ jSovereJgn power of tho respe^’ve jpartics. Iti the tJriited States ' ; 
' a different ptlnciple is established. Our constitution dedaresi'; 
a' treaty to be the la^ of the land. It is consequently to be 
regarded in Courts -of justice as an equivalent to an act ofc 
. the Ivegislature, whenever il operates of itself without the 
aid of any legislative provision. Bui when the terms of the 
stipulation import a contract, wlicn either party engages to 
perform a particular Act, the treaty addresses itself to the' 
political, not to tlu* judicial, department, and the Legislature . 
must eveoute the contiact be'ton; it can become a rule of 
the Court,” 


Mr. Picciotto fjnotcs the case^ above referred to, among 
others, in support of liis proposition that treaties are placed 
by the American Constitution on a level with Acts of Con- 
gress (p. iTj). It should be noted, howwer, that the power 
of the Courts to thus enforce treaties as part of the law of 
the United Stales is subject to the action of the Lcgi.slature, 
which may pass laws depriving the treaties of any force within 
the United States, although theyremain internationally valid.^ 
Mr. Picciotto deals at some length with the relation betw'cen 
treaties and Acts of Cor^gress, and reaches the conclusion 
(p. 126) that, as a consequence of a treaty being part of the 
law of the land, and on the same level as an Act of Congress, 
“aub earlier Act of Congress may be over-ruled by a later 
, treaty, and an earlier treaty by an Act of Congress.” 

As already staled, a treaty being cml)odied in the law of 
the United States ovcr-iides any act of any local Legisla- 
, ture. On this subject the words of Chief Justice Marshall 
shpuld be observed, in M nrray v. The Charming Betsy '( [1804] , 

' \ z Cranch, 118), “An Act of Congress ought never to be con- 
strued to violate the Law of Nations if any olher possible , 
j/iConstruction remains.” 

Apart from the question of. treaties being accepted 
, part of the latv of the land subject to the limitations already 


1 iunUr V. Ndhou^ 2 IVt, 254. 

^ Cf, IVkihteyv, J^pkrtson diSS?], 124 V. S.), 
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noticed, it is submitted that, despite Mr. Justice Gray^s 
declaration cited above, the position in the United States 
\nth reference to the relation between the ordinary 
"Municipal law and International law is much the same 
as it is in England, and Mr, Picciotto appears to reach 
fhe saine conclusion although expressing it in somewhat 
different language (p. 124). 

We are pleased to observe Ihat^ Mr. Picciotto discusses 
the conflict between International law and the Municipal 
law of the United States which arose jn connection with 
the controversy between Great Britain and the United 
States over the Panama Canal, this being another example 
of the up-to-dateness of the volume (if we may be permittcil 
to use such an expression), 

A careful vnminritiori of Mr. Pirciotlo's work leads to 
the conrluskm that Professor Oppenlu‘iin is right in say- 
ing that, ** by inquiring separately into the relations of 
International law to the Prize law, the Statulcwy law and 
the Common law, he has pursued the right method,*' and 
further, that the Author's “attempt to answer a question of 
some difficulty, partly of International and partly of Con- 
stitutional law” as to the relation between international law 
and the law of England and the United States has been 
eminently successful; and that (as Profess(^r Oppenheim says 
in his Introduction) the results of Mr. Picciolto’s inquiry 
represent, on the whole, the true relation. Wc think that 
the Author is to be congratulated upon the production of 
a volume which fills an undoubted gap in legal literature* 
In particular, those portions of the work which deal wnth 
the relatioiirof International law to Piize law and to the 
Common law are particiilarly worthy of commendation, as 
forming a fairly full sunnuAry of the history and present 
position of the intricate subjects with which they deal. 
We should like to have seen a slightly more detailed ex- 
amination of recent Prize Court judgments; and as the 
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book professes to deal also with the relation of Inter- 
national law to the law of the United States, we think a 
fuller examination of this part of the subject would have 
been appropriate, but, as we have already said, in the^ 
sixteen pages ^^hich the Author devotes to American 
authorities, all the main principles arc dealt with.’* * 

W. E. WlJ.KJNSON. 


V.-SIIBMARINE PIRACY. 

S INCE the. declaration of Ikt Paper Blockade on tlie, 
r8th F(d)raary jasi, Germany has exacted, in the case 
of (J5 merchant vessels and 144 steam trawlers, the penalty 
for the breach of such blockade of the total or attempted 
destruction of the vessel and all on board. As a consc- 
cjuence, nearly 2,000 non-combatants l»avc lost their lives 
by the dastardly excesses of a maritime IxJiigcrent that 
appear to bo without a parallel in history. The scenes of 
horror at the siege of Magdeburg, for which Schiller, the 
Shakespeare of Germany, declared “ history has no lan- 
guage and poetry no pencil,'’ were instances of the 
excesses of a belligerent in land warfare. 

In the language of Mr. Asquith, the action of the officers 
and crews of German subnjarines has substituted “ indis- 
criminate destruction for regulated capture”; a communique 
of the Foreign Office declared that the enemy had embarked 
on a campaign of ^‘open piracy and murder”; and the Board 
of Admiralty declared that the officers and crew* of German 
submarines who might be captured would te refused the 
honours of war^; and Sir Edward Carson, A.-G., in his 
statement at the opening of the Lusitania enquiry declared 

* For wliat apjwirs in piinciplc to Iw a direct precedent for lln'» action of the 
British Admiralty, see i IlaUcck's ///A p. 624. 



that to have sunk' tliat unarmed vfessfei ' vrfthout'hoiifc^^^ 

• involving the sacrifice of over a thousand lives, 
deliberate attempt to murder in the eyes of our 
'Though the isolation of submarine crew’s has been aban-fV" 
doncd, and there is now conceded a substantiar attd , , 
identical treatment of German submarine prisoners and' 
other prisoners of war, the statement of Mr. Balfour ift • 
the ifottse of Commons, after he, had joined the present ' 
Coalition Government, distinctly show's that there is no 
change of opinion between the views, of the late stnd , 
present Governments as to the character of the acts in 
which the submarine prisoners have been concerned,* 
»nor could there bo, in view of the great offence, to use 
the language of Professor Holland, that has been com- 
mitted against the public law of Kurojrc.'’ 

It may l)e preliniinarily observed that w'hcii Napoleon 
instituted a Paper lilocjcade of the British Isles in itiob, 
he did not propose to enforce it by the murder of non- • 
combatants, though, at the time, Napoleon was e.\ceediiigly 
bitter against this country, and, hi an address to I’ne mer- 
chants of Hamburg, who royjrcsented to him thtit his Berlin 
Decree would ruin their commerce, declared that his object 
was to ruin English commerce, and that, to secure that ^nd, ■ 
he was indifferent if matters reverted to the 4th century,' 
and contract was replaced by barter. Yet, so far from 
Napoleon enforcing his terrible policy by the murder, of 
non-combatants, he declared at the time that his policy 
was directed to .secure the lives of non-coml>atants at ge’ai , 
and to procure the immunity of all priva'te property at sea.'.;,: . 
It will remain an overbearing feature of this great war that , 
it has made a fictitious or Paper Blockade, always objection- 'i. ‘ ■ 
able, a disfigurement alike, to public law and the niaj^stfd,,',;, 
structure of a common humanity. No doubt the o£&c»3 ■ ' 

i 1 'f 

• ' \ 

1 The June lOlh. “ JbUU July 9tb* , , : Jc; !';’ , 


^ March 15th and March 23rd. 
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^"i'tnexely difficult, but impossible, to see how this exciis'eS 
• • :their action on such occasions as the sinking of the Oriok,'^ 
Terngistan, Falaba, Aguila mi Lmiiania. 

It is a curious reflection that, though the Declaration of 
i London, 1909, by Article 48 and succeeding clauses, autho- 
: , rises, s«6 modo, the destruction of even neutral prizes (with 
a strict reservation of tiie safety of all on board), it is very 
' difficult to conclude that Germany can, consistently with 
her policy during the Russo-Japanese War, ‘act under 
Chapter IV of the Declaration of London, even to the 
extent only of sinking the ship, after having provided for 
the safety of all on board. The Declaration of London 
has jicvcr l)ccn ratified, and it consc'^rates for the first time 
in the history of Maritime law the destruction of neutral 
})rizes. Further, during the Russo-Japanese War, Germany, 
then of ctmrse neutral, demanded and obtained from Russia 
compensation for the destruction of the German ship Then. 
The point, whether Germany may not legitimately sink 
British merchant vessels, not having neutral goods on board, 
falls as soon as it is mentioned in the present state of Inter- 
, national law. It is contraiy to the Declaration of Paris, 
.1856, to confiscate neutral goods on stn enemy ship, and, 
therefore, a fortiori, they ought not to be destroyed. But, 

. as the usage of sinking neutral prizes conditionally has 
crept in, largely owing to Russian influence, it is idle to 
discuss the question whether a belligerent cruiser may le* 

■ gitimately destroy an enemy merchant vessel not carrying , 
goods of a neutral. But, to use the language of the Primb" 
Minister, it is nothing less than “assassination ’’ to sacrifice, 


. ■ '' ' s'. . J , '-s 

laii .subr^wnes Itave behaved dh sibinfi: . 
h bohsriicuious humanity. But it is inbb 


toa-combatant lives in the process of destroying a prize. 
;.'Wth the exefeption of a wild rumour current, but speedily 'n 
.!'eitploded, in the Spanish-Atnerican War of t898, the history ' 
V of wSr in modem times, since the Italian sca-codes of the. 
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Middle Ages, affords rio trace of the total destruction: of a. 
ship and all on board being recognised as a lawful penalty ,, 
for the breach of blockade. 

The stern reprobation of the Government of this country 
at this great offence against public law, perpetrated by 
the foe within the immemorial jurisdiction of the King’s 
Chambers, has been as C(mtimious in fact as it is juristically 
consistent. 

There was a brilliant symposium of expert opinion in 
The Times on the issue, whether the ofheors and crews of 
German submarines who had torpedoed ships without 
notice, and had sacrificed civilian liv(‘S in the process, 
could, if taken prisoners, be put on their trial as mur- 
derers or pirates. In spite of the announcements of the 
Board of thr Admiralty and the Foreign Office communi- 
ques, and the declarations of Ministers (the speech of Mr. 
Churchill in the Housq of Commons on February xbth 
may bo specially referred to in this connection), it must 
be nevertheless admitted that the weight of authority in the 
symposium, initialed in March \yy Mr. Frederic Harrison, 
was against tlie propriety of indicting the officc^rs and crev^s 
of the German submarines as cithci pirates or murderers. 
But there was a strange lacuna in the discussion m^The 
Times on what appears to be substantially decisive, the 
bearing of the arbitral award at Geneva, 1871, by which 
the public vessels of a recognised belligerent wt^re declared 
to have committed an offence both against International 
law and the Criminal law of England, on the subj^‘Ct. 
There were also, it is submitted, great misconceptions as 
to the extent of the Admiralty jurisdiction in the case of 
piracy and murder on iho high seas. 

^ For the following conclusive reasons, the authorities for 
which will be alluded to, it is submitted that it is right in 
point of law that the officers and crews of German sub- 
marines should be put on their trial for either murder or , 
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piracy. In the ensuing sentences the matter is discussed 
purely from a juridical point. Matters of sentiment, and 
even the question of reprisals, may be at once dismissed. 
As regards the last point, the course was adopted by 
Professor T. E. Holland in the columns of The Tims. 

An analysis of thrj five contributions to The Times, written 
more or less from a purely juridical point, reveals that, 
substantially, the ol)jcGtions to placing German submarine 
officers and ciew^s on their trial as pirates or murderers re- 
solved llicmsclvos*into the objection that a public vessel can- 
not be treated as a pirate unless it abrogates its allegiance 
or is disowned by the Government of the State to which it 
belongs. Unless these qualifications enter into the matter 
(they obviously do not as regards the German submarines), 
the acts of a public vessel are presumed to be done under the 
aiithority of the State, and the only redicss for its excesses 
is an appeal to that quarter. Yei, will it be believed, that 
this very argument was displayed by (jreat Britain in 
the Alabama controversy, and therefore history has indeed 
taught us little if we car? infer anything as to its reliability? 
The circumstance fully appears from a reference to the 
printed case of tlje United States at Geneva (p. 205), 
The principal authority for the position that the acts ol a 
public vessel are presumed to be dond under the authority 
of the State, and that, consequently, it cannot be treated 
as a pirate, is ])rol)ably a passage in HalVs Inlcrnaiional 
Law. The principle is there admitted to be subject to 
exceptions, but the case of the Confederate cruisers clearly 
introduces another exception which ought to be categori- 
cally set out in that work, but this is not done# A principle 
that is admittedly subject to three conspicuous exceptions 
is in the impaired position of a 4)rinciple, of which it may be 
said, in the Arords of Lord Campbell, that “ the exceptions 
eat up the rule.” The fact that the issue, whether a public 
vessel can commit an offence both against International 
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and the Criminal law d a thitd Staia '(a ^'rate '• 
do no more), was decided at Geneva as between a netitfal 
and a belligerent, and not between two belligerents after 
'war, makes no differenex). The fact that the Confederacy' 
was a recognised belligerent (before it had a ship of war 
ob the Ws), and that tlic Alabama and other Confederate 
cruisers were all commissioned ships of w'ar or public 
vessels is, of course, indisputable,, and was not in con* 
Iroversy at the time. 

It would involve refurbishing rusty weapons of controversy 
to decide the que'-tion whether the Alabanui was a pirate. 
The fact lemains that the United Stalls was the successful 
litigant at Geneva, the most important arbitral tribunal 
ever convened, and that, throughout the Civil Wai, the 
Federal Sinetarics of State, and the diplomatic represen- 
tatives ol the United States in two hemisjihcrcs, r onsistently 
applied the term puate tq the Alabama. In his last diplo- 
matic letter, Mr. Fish wrote to Mi. Motley, American 
Ambassador to the Court of St. Jimes; — “Our merchant 
vessels were destrojed piratically .by captois who had no 
port of their own.*’ 

The truth probably is that the case wa: very neai the line. 
In the then state of Intem.stional law, there was little or no 
authority for the posftion that it w'as a legitimate act of war 
for a belligerent to de.stroy his prizes at sea, even if he was 
careful not to sacrifice life in the process, as the Alabama 
always was. Strictly speaking, in 1861-4, there was no 
authority for a belligerent destroying neutral prizes, . 
there were two decisions of Lord Stowell, that probably turft 
on the very* exceptional circumstances of the case, that A V 
belligerent miglit destroy enemy ships carrying food. The i 
question whether the Confederate cruisers were pirates may 
be dismissed. It is not merely a proper, but*the only pos* < 
sible rendering of the arbitral award at Geneva (so far as it 
is relevant to the submarine question), that it decided that ' 
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/; ao offence jboth ,4g?nt)St Intcrnatlou'al law iincl t^; 

■ ' ^^nmtial law, of a neutral State.', The United , States would 

■ , ,f never . have ptosecuted their case before the tribunal, af 

geneva if they had not maintained that the building and 
dispatch of the Alabama constituted an infraction of tile 
: „ Foreign Enlistment Act iStg. But to contend that the 
', ,’, ’ .ticts of a public vessel cannot amount to piracy because 
; " ' they oro presumed to be done under the authority of the 
' State, and tliut criminal responsibility may nevertheless be 
incurred by officers and crews before the Courts of other 
States for the acts of the vessel, are two mutually exclusive 
and contradictory propositions. Both propositions cannot 
be false, but both cannot be true, one or other must go., 
From the point of view of tisage, the case is unanswer- 
able; and it is hardly possible to Insist on the position 
that the Geneva arbitral tribunal did not substantially 
declare, the Confederate cruisers were pirates. But if so, 
the point that the acts of a public vessel cannot bo 
treated as piracy because they are presumed to be done 
under the authority of the State, to use an expression 
of Lord Denman, falls as soon as it is mentioned, and 
cannot be relied upon as an irrebuttable plea to the juris- 
diction in the case of the offiCicrs add crews of German 
submarines who torpedo a merchant ship and all on board 
without notic»‘. It is an ultimate postulate of all the 
.learning about the Treaty of Washington and the arbitral 
' tribunal at Geneva that a public vessel of a belligerent is , 

, 'ki.ijot dispunishable by the municipal Criminal law of another ,, 
„ .,V State. But tliat being once conceded, it equally follows; 

,, in a proi)er case, she is punishable as a pirate l?y .. 

'. the law of another State, where there is no question o^ , 

: having evidently thrown off her allegiance to the State , 

circumstances whicli prevent her from being Ipbk^'^ 
, as the instrument of another politically organiitefi' 
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community, or unless, under like circumstances, she has 
been declared to be piratical by the legitimate Government. 
It bears upon the subject that the debates at the Hague 
in 1899 and 1907 show that prisoners of war are criminally 
responsible for Common law offences, even after the con- 
clusion of the peacc.^ 

Next, it is proposed to examine, exclusively from the point 
of view of the Criminal law of Englajid, the criminal respon- 
sibility of officerb and ciews of the German submarines who 
have torpedoed British merchant vessels N\’ithout notice. 

Criminal responsibility, for this purpose, means either 
criminal responsibility for murder or else for piracy. As 
.to murder, il has been observed in the columns of The 
Times that it is practically certain that the officers of 
'German s.jl^marines who have torpedoed a British mer- 
chant ship without notice, when that act was accompanied 
with loss of life, have got murd<iit'd anyone within the 
jurisdiction of the Central Criminal Court, /.c., in Englvind, 
or within three miles of the coast. 

It seems both a reasonable aud«fair explanation of this 
conclusion of Sir Herbert Stephen, tliat he considius that 
criminal venue is determined by the hens in qno of tin? 
offender, and not by that of the offence. But tlie contRiry 
is too clear to admit* of dispute. It is a doctrine, founded 
on a convenient fiction, that a crime must, for the purpose 
of determining the venue, be held to have been committed 
on an English ship where the death occurred. When a 
person being in one jurisdiction fires a shot at a persgn 
who is in another, it may well be that the blow struck by 
the bullet is .an act done in the jurisdiction in wdiich the 
bullet takes effect. The question was specifically raised for 
adjudication at a time when there weie still some relic? 
remaining of the conflict between the ancient jtirisdiction of 
the Admiral of England and that of the ordinary Courts, It 

* WcblUkc, ////. Vail n ; War. 
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appeared in evidence at a trial for murder that the accused, 
from a point on land .:oo yards from the shore, killed the 
deceased who was in a boat about loo yards from the shore; 
and it was held by the judges that the accused was rightl/ 
tried by the Admiralty Jurisdiction, because the offence is 
committed wliere the death happens, and not at the plaCc 
from whence the cause of the death proceeds.’ 

Therefore, according^ to the technical criminal rules of 
venue, persons ou an unarmed British niercliant shij) which 
is torpedoed or sljellcd without warning hy a German sub- 
marine who are shot or drowned are persons, murdered on 
a Hritisli ship, and the offence is clearly committed witiun 
the jurisdiction of the Coniiiion law of England. 

Next, as to piracy. It was urged in the columns of The 
Tiuicsy on the iilh March, 1915, that ‘‘piracy is not, in 
itself, a capital offence.” Here, again, the contrary is too 
clear to admit of dispute. Piracy^is felony by the Civil law 
(not by the Common law)^; and, when accompanied with 
violence, it is punishabh^ by Statute (7 Will. IV and i Viet., 
c. S8, s. 2 (iS,]7) ) with di'ath. 

By the la^^'s of most States, piracy is punishable by death, 
and Lord Stowell observed, in The Lc Louis (2 Dodson’s 
Ad4*i. Kep., 244, 24O}, that pirates are universally subject 
to the extreme rights of war.” This dK'tiim of Lord Stowell 
somewhat impairs tlu‘ conclu'^ion of Sir Herbert Stephen in 
The 7 'ime^<y on the nth March, i(}r5, tha*t all definitions of 
piracy in Iinglish law have refcued to matters occurring 
during peace. 

A cursory reference to the Piracy Act 1837, by which aii 
assault with intent to commit piracy is m^de a capital 
offence, shows that it contains none of 'the limitations 

suggested. The Statute no\vhere states that only the 
• * 

1 1 on Criwt’Sy Ktl. 33, referring to the language <»f 

Cockburn, C.J., in A\ v. A'tjin, 2 K>. Div., p. 234; ami sec A. v. Coout^s, 
t Leacli, 3S8 (1785}. ^ I riiilliuiuic, hiUt mllonat LaWy s». 350, p. 38S. 
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■members' of the crews' of a private, 
indicted for piracy. No clause exempts the^' officers laindi 
crews of the public vessels of a foreign State, whether 
War or in amity with this country, from criminal respdn^ „ 
bility for piracy. In the important case of the Magellan i; 
Phates, ‘Dr. Stephen Lusliington, then Judge of the'' 
Admiralty Court (1851), observed that ‘Mn the adminis- 
tration of our Criminal law, generaljy speaking, all persons 
are held to be piratus who are found guilty of j)iratical 
acts, and piratical acts arc robbery a^id murder upon 
the high seas.”’ The language of Lord Mersey, in the 
, Falaba enquiry, shows that an indictuKait for piracy is 
■fcertainly appropriate to tlie case of the officers of German 
'■'I^snbmarines who iiuliscriminately destroy unaimod mcr- 
, I chant vcs;-.‘l8 and sacrifice human life. Lord Mersey is 
reported to have said that he was driven to the con- 
clusion that the captain, of the submarine! desired and 
designed, not merely to sink the sliij>, but, in doing so, 
also to sacrifice the lives ot the passengers.^ A reference 
to the report of the contemporaneous Commission on the 
Criminal law,® and to a note in the succeeding editions of 
The Life of Romillyf shows that the intention of the Piracy 
Act 1837 was to punish piracy capitally only w'hen ccyn- 
milted animo occidendi (not animo fnrandi) ; in other words, 
only when it was accompanied with actual injury to the 
[wrson, or acts endangering human life. It pasites the wit 
of man to see how piracy can be committed without an 
assault; and, therefore, the effect is, that piracy is madje 
a capital offence in all cases by the Act of 1837. 

• N. W. SiBLEV. 


* 1 i /«/, LaWf sect. 357, }i. 392. ' '' 

• 77 /if Tims, , July ptJi, 1915 ; Jind see Lord Muscy’s lintUnys in the Lmitmisi 

Case. 7 }J<? yy«a, July 19111, 1915. * V .. 

® Second Kei>. troni the C'oiumissiuncis on the Oriniiniil l^w; IVtl , 

1836; 04 . Xh 1>* 32. • ; ' 

Li/ti (/ Sir Samieei Vol 337 n ( 1818). ' / J : - 
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. Destpuctioii of Neutral Shipping. 

O NE of the most disquieting signs of the times is the , 
submissiveness of the most powerful neutrals in fece , 
of extraordinary interferences on the part of belligerents. , 
Can anyone suppose that if a British ship had been s^nt 
to the bottom a Federal at the time of the Trent 
affair, Anglo-Amciican relations would not Gave been in a 
blaze? Can anyone imagine the American Hag being sub- 
merged by a German in the war of 1870 without the most 
serious consequences ? Yet the IF. P. Frye was sunk by a 
German the other day, and the perpetrator of the atrocity 
was received witli calm hospitality in an American port. 
Instead of a flaming demand passing through the country 
. that every American ship should be safe from violent des- 
truction everywhere on the high seas, there is a tame 
• request to Berlin for— the value of the hull and freight! 

Not a cent for the insult to the flag. Not a dollai’ for the, 

, interruption to the safety of American ships as carriers of 
' Allies’ goods under the Declaration of Paris. Not a word 
of apology or promise for the future* It is very remark- 
able. Probably more real appreciation of the menace to 
, neutral shipping was shown by the Dutch, who have taken 
■ the destruction of the Medea and the Katwyk very seriously, 
as an invasion of the inviolable rights of Her Nethcrland ! 
Majesty's flag. Norwegian ships and a Greek ship have 
, also been sunk by Germans. The curious thing is that all 
V '. iUiis is the completest novelty. Whether or not the doCr, 

’ , ' trine of ex-territoriality was accepted, the fact was , 
' .i‘ n,eutral vessels never have been destroyed in thig way ,^ 
' thrqngjbout modern history. It has been customary of 
,Jate ;|o decry the value and reason of the doctrine' of' 



474 CURRENT NOTES ON INTERNATIONAL LAW.,, . , , 

ex-territoiiality, whether in the case of ambassadors or of. 
merchant vessels, and to represent it as a fiction, valuable , 
only as a striking metaphor. The present occurrences show 
tRat metaphors cannot be too striking to secure respect 
for the ideas they embody. So long as the ship was re- 
garded as “a floating portion of territory/* so long would 
these violent brutalities have been impossible. They would 
at once have touched the national^ sense of self-respect. 
That the United States should be satisfied to have all 
their mercantile marine destroyed, on payment of the 
value of the hulls and freight, is surely a deplorable ad- 
mission. A strong naval powei could cleaily, under ct)lour 
of cxcicising its warlike rights, use this novel ])u\\er to ruin 
its neutral rivals. Germany has actually inviti'd the United 
States to wait and see whether the P. Frye may not be 
condemutd cx poht facto by a German Prii^e Court. This 
may be according to the J)eclaration »'jf London, but it is 
not according to common sense or national self-respect. 


Trading* with the Enemy Penal Aspect. 

Mr. Weehster was more lucky than Mr. Oppenheinier. 
He wrote on behalf of the Yust Typewriter ('o., Ltd.,#t() 
its Stockholm agent That he liad no objection to certain 
typewriter pads being supplied io the Company at Stock- 
holm, from a firm at ]>erlin which owe<l tlio Company 
money. An application for n licence was pending, but had 
nut actually been granted. Certainly, the supply of goods 
to a branch in a n('Utral country is not a ‘‘trading with the 
enemy** in the International law sense; nor is the relief 
of an enemy from his indebtedness. Such acts, however, 
clearly appear to come within the penalties of the Trading 
with the Enemy Act and proclamations. Mt. Weehster 
had to pay £io^ lUit Mr. Oppenheiiner got two months 
and had to pay crushing costs, for simply getting bis own 
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lithographic transfers away from Germany. It was argued 
^ that the proclamations only applied to dealings by way of 
trade — but the Court of Criminal Appeal extended these 
highly penal provisions to all obtaining of goods froin 
Germany, whether one’s own or not. It is common learn- 
ing that, to enable seizure of goods as prize, it is not 
necessary to establish the fact of trade in the commercial 
sense {The RnpiJ)\ biii it is an extremely harsh measure 
to make the recovery of one’s own goods a matter for 
two months’ jail# 

The recent proceedings- against iron merchants uho were 
sentenced to imprisomnent 011 a chaige of suj^plying ore to 
German biiyeis — indeed, to Messis. Krupp — induces mixed 
rellectioiis. Tin.* procedure was in subslaiice lenient, because 
it is highly probable that to afford assistance to the King’s 
enemies in aims amounts to high treason. At any rate- 
this is so in England, where it has be;cn held that when the 
Statute of Treasons sf»eaks of giving the King’s enemies 
aid and comfort wuthin^the realm, it also means giving it 
them oulside.'"* It is, perhaps, possible that so singular a 
construction, adopted as it was by Viscount Alverstone on 
somewhat uncritical giounJs, would not be followed in so 
logical a part of the country as Edinburgh; and the Court 
of justiciary cannot be controlled by the House of Lords. 
On the* other hand, the inconvenience of a divergence in the 
interpretation of the law of treason, which the Act of Union 
stipulated should be alike in the two Kingdoms, would be 
such that the Scots Courts would scarcely be likely to inter- 
pret the Statute differently from the King’s Bench Division 
in London. While, however, the procedure adopted was 
lenient in sul)slancc, in form it took the unfortunate shape 
of invoking ,a retrospective .Statute, which cx pouf fado 
1 SCmnch, 155. 

® l.-A, V. Ih'thmH^ion and Wihoa {(i«U5l, 2 S. L. T. 90), • 

, fl V. J.ymh {t.. K. | iwJ, i K. JI. 444). 
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penalised vtdiat no one muld .fiaiye Snpj^psi^ 'io be sO ,hig^ 

' criminal. No precedent of a conviction or indictment' foif 
trading in innocent articles with the enemy’s Country Can;, ,, 
be produced, although dicta as to its criminality are forthi v,>; 
coming both for and against, and are quite inconclusive. ' 
In“ Z)c La Motte (2 How. St. Tr. 770) nothing is said as,'' 
to the criminality of any but contraband trade with the 
enemy — and even that is represented as venial. One can 
understand such trading being made criminal ; but sca,rcely . 
its being made so retrospectively. » 

The result is, that a principle which was thought to be 
somewhat harsh and sweeping in its original application — 
Jwhich took the form of the confiscation oi tangible good.s 
"going to or coming from the enemy’s countiy— is applied 
■afer bej'ond the narrow limits of that original scope, and 
in an ex post facto manner which, in less dangerous times, 

, would be very difficult to imitate. In the result, substantial , ■ 
justice is done, but by the scarcely satisfactory process of. 
visiting a grave offence with the novel and perhaps too 
sweeping penalties of a retrospective' Statute. 


Enemy Shareholders. 

It has been decided by the Court of Appeal in Robson v. 
Premier Oil and Pipe Line Co., Ltd.,' that an enemy share- 
holder may not votr; at n meeting of shareholders in a 
British company. The consequence follows that a British :■ 
company, by its British shareholders and managers can, j ; 
ancbntrolled, play ducks and drakes with the money of their . 
enemy colleagjies. Unless we are in favour of the confiscat’ , 
tion . of private enemy property (which is another questidtt«;.-,^ 
juid might well be considered ji practical one), the inequality. i 
0/ this is patent. Why should foreign shareliolders, .any 
more than foreign , partners, be bound by the actsVol . -i 

, > L. 1\. 11915], 2 Ui. 124. ''Xi' 
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do lengfer control ? In casies where 
'vroe shares are not' fullji: paid up, or where the enemy, 
holding is defeited security, the injustice is still more 
, glaring. Either we should candidly admit that enemy 
property can be confiscated, or we ought to remove it 
, from the possibility of informal private confiscation. The 
right course would be to reconstruct. The holding of the 
enemy ought to be put beyond the risk of fluctuation. 
If that is thought too heroic a remedy— and no doubt 
' Mr. Registrar hjanson’s Court would find its resources 
severely taxed — then the Crown should pro forma confiscate 
the shares, and should appoint some neutral person (not the 
Official Controller of Companies, whose duty it is to regard 
primarily the national interests), such as a Swiss or American 
bank of high standing, to take them over for the protection 
of the dispossessed enemies. In The Poona (Cargo ex) Case 
(3rd May, 1915) the President of the Admiralty Division 
declined to regard a British registered company as any- 
thing but British, though composed of alien enemies. He 
followed the much-canvassed decision in Continental Tyre 
Co, V. Daimler, which Lord Halsbury has (acting on a 
suggestion of our leading company lawyers, Lords Lindley 
and Wrenbury) introduced a hill to over-rule. 

Combatants and Non-Combatants. 

As the civil population, however, become.s more and ., 
more involved in the direct conduct of the war, it seems 
much more likely that the tendency will be to confiscate 
private property belonging to the enemy. Under the latest 
'■-.system, whereby private individuals are detained and not- , 
i'-pefroitted to leave the country, even for neutral destina- „ 
| tion8, and under which the receipt of dividends by persons ■ 
,; ' m enemy countries is firmly controlled, wc have sometitlng; 
■iv^^ jike a temporary confiscation of enemy property; , Aild 
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no war-confiscation can be other than temporary; because 
permanent confiscations will always form the subject of dis- 
cussion when the terms of jieace arc negotiated. 

Both at sea and on land the dividing line between the 
combatant and the non-combatant is becoming blurred. 
nVery citizen is an actual or a potential member of the 
Army Ordnance Corps. Every merchantman is an actual 
or potential scout or lam. The projection promised to the 
invaded populace, on condition of their remaining quiet, has 
proved illusory. The peaceful dweller at, the seaside finds 
the proximity of a signal station or a railway line draws 
down on his villa a rain of naval shells. It seems really 
probable that the theoretical immunity of private property 
from confiscation, which in Napoleon’s time Lord Ellen- 
borough thv.ught so unassailable (in Wolff v. Oxholm)^ will 
not much longer be maintained. 

But it is curious to refl(*ct that, for all that, the nation in 
arms is nothing new. Revolutionary and Imperial b'rance 
was a nation in arms. The Germany of 1S14 was a nation 
in arms ; and if ever there was a <iatioii in arms at all, it 
was the Spain of 1S08. 'i'et that was the very era in which 
the principle laid down by Franklin and Rousseau was 
adopted, that war is a struggle between armed forces, 
which ought not to hivolvc civilians. 

The British attempt to intercept provisions destined for 
France in 1793, on tlie ground that France could only be 
brought to terms by cn‘ating distress among its civil popu- 
lation, was resisted not only by America, but by Denmark. 
Under Jay’s Tieaty of 1794, Great Britain paid damages for 
the seizures of American goods made in the prosecution of 
the attempt.^ Woolsey’s remark has always seemed sensible, 
that a nation which arms thabulk of its population— as the 
British asserted France had done — would be reduced to 
famine by the operation of the laws of political economy, 

f De Martens, Causes C^h*hrcs^ v. 
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without the need for uny special interference on the part 
of its enemy. In fad, the (juasi siege warfare of modern 
days must result in the strain on civil supply being too 
great. The s%Yollcn armies in the trenches must sooner or 
later be depleted for the service of the factories and the 
fields. And in such a prolonged contest, thnt nation will 
bo likely to succeed which has the most perfect and reliable 
civil basis at home fo; its operations at the front. When 
this is recognised, it will be difficult to maintain the im- 
munities of civilyins in their entirety. 


Fi. Fa. stopped by Licence. 

The Disconto-Gesellschaft is a German bank with a head 
office in Merlin and an office in London. When war broke 
out Messrs. Leader, solicitors in London, had a balance of 
£247 at the Merlin hcadquaitcr^. They commenced pro- 
ceedings in England to recover it, and served the bank 
through its head office in London under the ordinary rules. 
The bank was then licensed to carry on liusiness in London, 
but to a very strictly limited extent. It was held in Leader 
V. DiscontO‘Ccscllsc/iafi (3rd June, 1915), reversing Ridley, 
that the payment of Messrs. Leader's debt ilid not come 
within these limits, and that consequently they could not 
enforce execution against the bank’s assets. 

The original transaction of deposit had nothing whatever 
to do with the London agency of the Gesellschaft, and the 
lipcncc was limited to carrying through “ transactions which 
in ordinary course would have been carried out through or 
with the London establishment.” • 

It seems to be going too far to hold that the restricted 
terms of the licence prevented execution. The London 
agents of the bank might not lawfully apply the bank’s 
assets in particular ways— but it is extremely difficult to 
see how this could prevent British subjects (unless and until 
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its property had been forfeited to the «Crown) from Iprbf ' 
cecding to, exercise their Commondaw, rights against tfrosie 
assets. Surely it is not “ trading with the enemy" to leiy 
execution upon him t ' , ,■ 


Requisition pendente liie—The Zamora. 

The bewildering rapidity with which statutory rules and 
orders are from time to time altered is exemplified in the 
instance of the requisitioning of goods brought within the 
prize jurisdiction. The practice of pre-emption is well 
ifnown to students of International law as a relaxation of , 
the strict rule of confiscation in cases of contraband, where 
there were circumstances calling for a lenient course- 
Articles of nn'al equipment, destined for a naval port, were 
often thus bought in, where they were the raw produce of 
the neutral’s country, sucli as tar and hemp. It was thought 
that, in fairness to neutrals, they must be marketed some- 
where, and that it was harsh to confiscate them without 
payment merely because of their presumed hostile use. 

But pre-emption of the aj>praised value in the captor's 
country of goods which arc presumably innocent, merely 
because they happen to be forcibly within the jurisdiction, 
is a very different thing. If such a course could be sus- 
tained, a belligerent could cut off neutral trade entirely, 
simply by bringing in whatever cargoes she chose and 
buying them pendente lite at her own price. No such course 
has, needless to .say, ever been adopted in the past. There 
are, indeed, two decisions of District Judge Betts (Tlte 
Memphis and The Ella Warky^), delivered in the American 
Civil War, in which he asiserted the power. But be coni(i( ' . 
adduce no authority beyond his own idea of what the;U. 
Court “preferred," and he was constrained to admit’ .that; • 
the Court in Pennsylvania had declined to do anything of , 

> Blatcbf., Pr. Ca. 202, 207. 
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the sort. And so little did Jhis*. Government rely on his 
decisions that they forthwhh proceeded to pass a pie^e 
of emergency legislation empowering Prize Courts, at the, 
demand of the Govermnent, to effect such requisitions.’ 

Lord Lyons, the British Ambassador, at once protested. 
The U. S. Government referred the matter to the investiga* 
tion of the Attorney-General (j 3 ates).® While not con-, 
sideling that the Act was unconstitutional, he thought it 
fortunate that it was not imperative. And he plainly 
judged it wise to' abstain from putting it into force, for, 
he observes, “ I am not aware of any settled* doctrine of 
the Law of Nations to the effect that the belligerent nation 
whose cruiser has captured a vessel as prize of war, has the 
right, at its own pleasure and convenience, to appropriate 
the prize to its own use hejore condemnation.” 

In the face of this, the original O. XXIX, r. i, of the 
new (1914) Prize Court Rules went to the very limit of 
what was appropriate. " If in a cause for the condemna- 
tion of a ship” — pause to reflect that, in the language of 
the Rules, ” ship ” includes “ goods ” — “ in respect of which 
no final decree has been made, it is made to appear on 
motion .... that the Lords of the, Admiralty desire to 
requisition the ‘.ship,’ and that there is no reason to believe 
that the ‘ship’ is entitled to be release-d” — the ship may be 
appraised and delivered to the Admiraltj'. Under this 
rule, as we saw last Ma}',* the copper laden on board the 
s.sr Antares was not so released to the Admiralty, as the 
Court could not say that there was no reason to believe 
that the goods were not entitled to be released to their 
owrters. Consequently, the rule was re-drafted. On 30th 
„Sept. .and 2§th Nov., 1915, the protection afforded by 

, * /W-as Jeff 3rd March, 1863. 

3 10 O^^wwis 0/ {(/■ A >)t 519^ . ‘ 
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the requisition having to be made on motion in Court 
was withdrawn, and it was allowed to be asked for by 
summons in chambers. A new rule of 29th April, 1915 
( 0 . XXIX, r, 3), provided that wlienever the Crown signifies 
a desire, to have the goods, the judge ‘‘shall” release 
them to the Crown accordingly, after duo appraisement. 
If read literally, this goes beyond the old U. S. Act of 
Congress, and bars tin* judge from the discretion which 
Attorney ‘Goiicial Kales jilainly indicated he had bettor 
exercise, if internatioiinl complications ate to be avoided. 
It was, therefore, urged in I'hc Zamora (Juno 14th and 
2ist, 1915) that the meaning (»f the new nile must l)e 
simply to en.able the judge to hand over to the Crown 
property wliieh is /ua/i/Z/y rcquisilioiied in accordance with 
the custom nations. Enemy property might be so requi- 
sitioned; pioperty of British subjects might be: property 
concerned in British or Allied trade with the (*ncmy might. 
Thus to read the rule w^uild give it a i(*asonable and 
by no means a forced interpretation. To r(*ad it other- 
wise would be improperly to impute to His Majesty a 
design to violate the rights of neutrals — w'hose goods are 
not to b(^ taken from tliern, on paymc^it or not, with- 
out due trial. In The Mnierva,^ Sir J. xMackintc»sh icad 
colonial trade” as meaning “unlawful coionial trade” 
in order to avoid, giving Crovvn instructions a signification 
contrary to International law. 


Municipal Practice in Prize Courts. 

Sir S. Evans rejected this contention. The order of 
pre-emption was, in his vi(;w, pure machinery, like an 
^rder for sale. As such, it. was — again in his Lordship’s 
view^—a matter entirely for municipal regulation, and one 
with which neutrals had no concern. He relied on the 
1 3 im, /. /. 
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analogy of sale, which he regarded as resting in the arbitrary 
discretion of the Court, and as applicable in many other 
cases besides that of ixirishable goods. As to this analog;^' 
of sale, it ought to be remembered that, although Story 
is careful to include other cases of equally pressing urgency 
along with that of the perishable nature of the goods, 
yet these other cases are clearly contemplated by him as 
being cjmhm f^ciieris .with that. Sale is ordered in such 
cases because, if the goods were not sold, there would be 
little or notbingito litigate about: the substratum of the 
jnoress would b(' gone. Natural law dictates the propriety 
of sale in such cases; it docs not dictate the propriety 
of a sale for the •convenience of the captor. Moreover, 
the analogy of sale fails, for a dissentient party to the 
order can buy the goods in and make what use he 
pleases of lliem. 

Effect of Orders in Council. 

Construing the order literally, the learned jiulge con- 
sidered himself bound fully and humbly’' to follow Lord 
Stovvcll’s course in The Fox^ and to carry out its literal 
dictates, without regard to whether they were in accord- 
aiice with Interiialional law or not. Ibil The Fox has been 
severely criticised. Duer, the great American authority on 
Meiiinc Insurance, says^ : — , 

*‘Tht* exercise of lielligcrent right, by its obstruction of a 
commerce otherwise lawful, frequently operates as a serious 
• grievance; but the grievance is one to which neutral govern- 
ments and their subjects are hound to submit. Still, the right 
is severe in its nature, and it is more espocis^lly in such cases 
that a Court of Admiralty is bound to ascerfain that the rules of 
war have been strictly observed, and that the rights of war have 
not be(ji; exceeded. It is bound to watch the exercise of a right, 
that in its mosl legitimate form is an oppressive restraint upon 
neutral c(>mmcn:e, with a peculiar jciilousy, and should never 
1 I, Marine 644. 
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permit its necessary evils to be aggravated by a lax indulgent 
of construction. 1 have stated these principle-s nearly in the 
language of Sir W. Scott— but it Ls painful to confess that, 

, '' evidently sound and just as they are, they were not always 
remembered and followed by that eminent judge in his sub- 
.sequeut decisions. 

“ I refer to the sanction that he gave to the celebrated Orders 
in Council of April, 1809, which he defended on the sole ground 
that tliey were retaliatory {The Tox). il'he principle that a belli- 
gerent power has a right to retaliate upon the enemy by following 
his example in trampling upon the rights o{ neutrals is, in its 
essence, irrational, immoral, and unjust.” 

And every Continental authority has rcgardcfl it as irrecon- 
cilable with Slowell's magnificent language in the earlier 
case of The Maria, which we need not quote, as his firm 
assertion that Prize Cottrts arc “ their [the neutrals’] Courts 
as well as ours ” is so well-known. 

At any rate, one would, have expected that the Court 
would have looked anxiously for a construction of the rule 
which would have obviated the necessity of subjecting 
neutrals to a now and invidious exaction. What will be 
the position of our merchants, when neutral, it a belligerent 
can bring them in and take their cargoes ai his own valua- 
tion ? A.S to the contention that interlocutory procedure Js 
a matter with which neutrals have no concern, it is suffi- 
ciently refuted by a reference to the Lee-Murray Memoran- 
dum of 1753.^ That is wholly concerned with procedure, 
avowedly as a matter in which neutrals have the closest 
interest ; and its authority, as expressive of the practic(4 
of every maritime nation, has constantly been received 
both here and, in America. 

What is a V Branch”? 

The effect of the Orders in Council regarding* trade yyith, 
the enemy is to exempt from penal consequences certaia 

’ Sev liiti'Lam ami Cfnfiauciis Voyage. London (Stevens & Haynesj, 1915,' 
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tranisaclions, one class 'of . which is transactions with par- 
ticular “branches.” As E ^‘branch” is a conception, un- 
known to itho law, this phraseology is somewhat unfortunate. 
It is uncertain whether any and every agency is a “ brancHj*’ 
or whether it must have a certain measure of independence 
— and, if so, how much. It is also, perhaps, ‘uncertain 
whether the permission to trade with such branches does 
more than exempt the trader from penal consequences; it 
may not confer on the enemy a right of suit in respect of 
such transaction^. On the assumption that it did (in har- 
mony with the suggestion of Lord Skerrington in Ormiein^), 
the case of Wolf < 5 ‘ Sons v.Orr, Parker (S' Co. LW. (aqtb Apr., 
1915) was dec ided on appeal from Lawrence, J. The partners 
in the plaintiff firm” were three domiciled Wurtemburg sub- 
jects named Wolf, carrying on business in Stuttgardt. They 
hiul what they called a “ branch ” at Manchester — they arc 
cotton-wastc dealers — and they jjrought the action against 
Manchester spinners to recover damages under a contract 
of sale. The Court of Apjieal avoided a decision on the 
thorny ciucsdon of defining a “branch” by the somewhat 
unexpected determination that the; Proclamations were not 
in point. No “ transactions ” had taken place with the 
biiuich since the war. Therefore, there was nothing for the 
Proclamations to operate on. In sliurt, the Proclamations, 
though they tolerate new “ transactions,” do not uphold 
existing “transactions” — and it is verj’* doubtful, therefore, 
whether new transactions are valid which assume pre-war 
transactions as their substratum — e.g., payments under 
bcllum contracts. 

« 

Commeroial Impossibility. 

In Associaiei Portland Cement Manufacturers ( 1900 ) Ltd^v. 
W. Cory &*Son Ltd.f Rowlett, J., held that a commercial 
contract, in spite of the Coronation Cases, was not dissolved 
* I194]. 2 S. L. T. 393. , * 14th May, 1915. 
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by its becoming commercially impossible on account of the 
war. His lonlsliip took the view that the rule in Taylor v. 
Caldwell still applies only where a specific thing, the founda- 
tten of the contract, has ceased to exist. The distuibance 
of the “return coal trade" from Scotland, on whose con- 
tinfsance \hc defendants relied when making their contract 
to carry cement to Rosyth, did not relieve them from it. 
The case puts a useful check on the dangerous uncertainty 
which the Coromiiion Cincs cieated. Nor, it \N'as held, did 
the interference with traffic ainoiiiiL to^a “restraint of 
princes," or to a (rnvernment intt'iference under the l)t: 
fence of the Kealiu Act (S<'Coml Amending Act) 
s. I {2). Ridhy, J., gave a somewhat different decision in 
Berlhond v. Sikwcdcr & 


American Notes. 

Wc are in receipt of vaVious interesting j^ainphlets and 
papers from America touching upon questiems arising out of 
the war. It is gratifying, though not unexpected, to find 
them for the most part thoroughly sympathetic to the 
Allies' cause. In particular, our attention has been at- 
tracted by three able pamphlets by Professor C. Noble 
Gregory. One is a reprint fiom the Harvard Law Review, 
and concerns the operation <>[ the Statutes of Limita- 
tion in war linje. ' As long ago as 1661 it was held that 
the interruption of public justice within the realm was 
no bar to the Statute— for it was not within its excep- 
tions.- And this Avas affirmed m general lernis by Grant, 
M.R., in Bnhjord v. Wadc:'^ The United Slates adopt 
a different rule.' The remedy on the suspended right re- 
vives on the conclusion of peace in as gt)od a state of 
pilscrvation as it was before. It may be that .the English 

^ 29iii Apiil, 1915. 

^ V0 llWiTf I Lev. 


17 Vl'.s., fo. 87. 
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Courts would now follow the United States rule; but the 
Stuart cases seem to be too strong to be evaded. The 
American pica that at the date of the Statute of Limita- 
tions, it was of no use preserving the remedy, since fehe 
right was certain to be confiscated, surely cannot alter its 
inlcrprt'tation even were it historically true. A ♦^tatuUi is 
not clastic. Professor Gregory seems to adopt the idea that 
sect, ej (li) of the Hague Convention for the Conduct of 
Wai on Land phwents a State from cAcluding hostile aliens 
from suit in its own Ct)nrts, as well as in ineaded territorv. 
Pioni the Cvliunfna Law Review, Professor Gregory extracts 
a useful discussion of the burning topic of Contributions 
and Kcfjuisilions, which have been so excessively levied in 
Pelgiuin. His inastcily sketch of the history of the subject 
errs in only one ])aniciilar: Calvo's work was not published 
in at any iatc% for the hrst time. Professor Gregory 
is undoii])le(iiy riglit in deprecating posLhellum attempts by 
one antagonist to sit in criminal judgment on the unlawful 
deeds of the soldiers of the other. 

A short article inj»)^also be mentioned, w’ritten by the 
same Author, in the New York Herald on Neutrality and 
Aini'i Shipments, in w'liich he ain)»ly vindicates the legality 
oMlie practice of not interfeiiiig with the export of muni- 
tions by individuals. We may add, to his arguments that 
the practice furnishes neutrals with a pow^erful weapon to 
employ If they should need to make thfrir rights respected. 
It is easy for them to threaten to prohibit such export; it 
would not be easy foi them to threaten to allow it. 

‘ Til. B. 
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VIL-^NOTES ON RECENT CASES (ENGLISH). 

T he cases reported from the Hous^ of Lords and the 
Privy Council this last quarter are singularly devoid 
of interest to the English lawyer. One of them, however, 
is, in its way, peculiar and amusing. 

In AUorncy-Gcncral of Southern Nif!;€na v. John Iloli & Co, 
{Liverpool), Ltrf. (L. K. [1915I, A. C. 599), a question arose 
as to the respective rights of the Crown and of the defcjul- 
ants in land reclaimed by woiks on the frueshorc intciided 
to prevent erosion by the sea. The effect of these works 
was to cause an artificial deposit along the foieshorc, which, 
in time, consolidated into firm land. On this happening, 
the defend ' ats treated the land as an accretion to their 
property which abutted cui the forevShorc. Tliey built ware- 
houses on it and piers for their ships from it. The Privy 
Council held that the new reclaimed land, having U*,en 
created not by natural but by artificial means, belonged 
to the Crown: but it held farther ^tha(, since the Crown 
had acquiesced in the use of the land by the defendants 
for warehouses and piers, it could not now object to these. 
In other words, it held that a very i;ew kind of easciiKyU 
had, through the conduct of the Crown, been created— an 
easement which f»ractically gave a person other than the 
owner the exclusive use of the land. This, in the head- 
note to the case, is called a licence, but in the judgment it 

is called an easement, and the dirtnui of Lord St. Leonards, 

« 

in Dyce v.’Hay (i Mac.q. 305), is quoted by Lord Shaw 
of Dunfermline to justify it : “ The category of servitudes 
and ea^ments ^ust alter and expand with the changes 
that take place in the circumstances of mankind.” Of 
co&rse, if it is to ran with the laud, it must be as an ease- 
ment; a licence is merely personal (sec Taylor v. Waters, 
7 Taunt. 373). , 



NOTES ON RECENT CASES (ENGUSHJ. 4S9 

The amusing point ibout the case is this* Osborne, CJ., 
held, on hearing the case as, jiwiige of first instance, that the 
Crown had by conduct granted an irrevocable and petpetua! 
licence to the defendants to use. the reclaimed land in tlic 
ways indicated. When the Crown appealed, tlie appeal came 
again before him and his learned colleagues. He? then*de- 
clared that on reconsideration his previous judgment was 
erroneous and allowed the Crown’s Appeal. Now the 
Privy Council has restored his first judgment, and declared 
that it is really second one that is erroneous. 

We have before this commented on the fact that a 
testator who leaves legacies for the benefit of charities is 
as likely as not to find— if in the next world he is vouch- 
safed a knowledge of how things are going on in this one 
— that, in fact, he has left them for the benefit of lawyers. 
Thus, in lu yc Davks, Lloyd v.^ Cardigan Coimiy Council 
(L. R. [tqts]. I Ch. 543b an ex-policcnian left to 
the vicar of C., on condition that he and his successors 
kept the tcslator*s graye in repair, with a gift over on 
failure to observe this condition to the superanimation 
fund of the Cardigansliire Constabulary.^^ I'licre was no 
“ s^ipcraniiuation fund/’ only a “pension fund,” connected 
with the Cardigansliire Constabulary, and on technical 
grounds it w'as not a charity. Held, that the gift over 
failed. By the time the costs of the ^nnimons to decide 
this abstruse point are paid, it will matter little, one may 
surmise, what the decision was. 


Another testatoi*, wdth a diabolical design to deprive 
lawyers of their legitimate share of all funds left for charit- 
able purposes, made the scapdalous proposal in his wjll 
that if any* dispute arose as to the charities which he 
intended to benefit, this dispute should be decided by bi$ 
trustees [In rc Raven, Spencer v. The National Association 
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for ihc Vrmniion of Consumpium and other forms of Tuber- 
culosis and lici:;inald Prati {L. R, [1915], i Ch. 673)). This 
infamous i)roj(;ct was happily foiled. One of his legacies 
whs to “The National Association for the Prevention of 
Consumption.” There was no charity answering this dc- 
scrfption* precisely, l)nt there was one society partially 
answering it with whicli the testator had nothing to do 
and an independent branch of tlie same society in which 
he was deeply interested. The Couit held (firstly and 
properly) that who the real legatee was must be decided 
by the Court, and (secondly, and ]K.Thap.s iinj>ropeily) tliat, 
as the legatee was described as “tlu* A.ssoriation,” and not 
as a “Branch of the Assot iation,” the branch had no claim, 
and that no extrinsic evidence was admissible to prove what 
no sai^e pfison can doubt was the teslalor’s intention, 
namely, that the society which he meant to benefit at his 
death was tl\e one in wdiich he was inleiested in during 
his life. 

Finally^ in In ir l)im':ion, Pallison v. Inithursl (1.. K. 1 19x5], 

I Ch. 0.36), a testator who died in r<Sr)i left the icsidne of his 
personal (-state, after a life interest, f<kr cbarilabie purposes. 
His ])ersonal estate included dclumtuies charged upon the 
property of an Australian company. Tliis company's po- 
perty in lingland consisted of a leasehold office — of no 
}>ecijniary value — apd oi'fice furiiiture. And the Court held 
that, in consequence of this, the gift to the charities failed 
so far as the debentures weic concerned, since they were 
money charged on land. It is comforting to think that, 
owing to the Mortmain and Charitable Uses Act 1891, 
the Court will’ not often in the future have to give such 
decisions as this. 

• « 

The decision in tlic case of In re Groos, Groos v. Grm 
(L. K. [1915], 1 Ch. 57:i) seems directly in the teeth of 
an Act of Parliamunl. Lord Kingsdown’s Act, sect. 3, 
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declares that no will or other testamentary instrument shall 
be held to be revoked, nor shall the construction thereof he 
alicrciU by reason of any subsequent change of domicile of the 
person making it. Mrs. Groos, while she was donuciled fn 
Holland, made a will in Dutch form and language, appoint- 
ing her then intended husband successor to her estate ‘Sdtli 
reservation only of the legitimate portion or the lawful share 
coming to my relations in a direct line, in so far as they 
may exist at my death, and may he competent and able to 
inherit fiom Subsequently she married the intended 

]iush.md, and later she and lie became domiciled and be 
became nalniahsed in biiigland. On her de.itli it was held 
(/;/ the Jisitiie of (rvoos, L. K. [1904], P. 269) that, as by 
Dutch law subsexjuent marriage did not revoke her will, her 
change of domicile could not, nnehn sect. 3 of Lord Kings- 
down's Act, revoke it. Now the question of interpretation 
has ansen. Her change of domicile gave her power to dis- 
pose of her personal estate absolutely. And Sargant, J., 
has held that, in consequence, her reservation of the le- 
gitimate ])urtion out the gift to her husband has no 
operation. Surely this is altering the interpi elation of lier 
will because of her change of domicile ? If slie had not 
cfujngcd h«ir domicile, \\<»uld it not have lieen interpreted 
according to Dutch law? The case wf In re Bn'd^^cr (L. R. 
[1894], I Ch. 297), on which his lordshij) relied, seems to 
us, with all respect, to have no applicfation. There the 
principle that a will must hi* interpreted as if made imme- 
diately before the death of llie testator was applied. Here, 
a foreign will, which but for I.ord Kingsdown’s Act would 
have been invalid, is being interpreted as if it were an 
English w'ill, though that Act says it musf be interpreted 
as a foreign will. 

• - — 

The liking which Clianccry judges have always displayed 
for reversing the decisions of Parliament (of which the 
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above decision seems to us an instance, but the most 
flagrant examples of which are tliose decisions as to secret 
trusts which have practically repealed the provision of the 
Wills Act 1837, which requires a will to be in writing) is of 
late tending to diminish. Thus sect. 93 of the Companies 
(Consolidation) Act 1908 avoids an unregistered mortgage 
as against subsequent creditors of the company. In In re 
Monoliihic Building Coy,. Tacon v. The Company (L. R. [1915], 
I Ch. 643), there were unregistered mortgages. A., with 
notice of these, advanced money lo the company on mort- 
gage and registered his mortgage. Astbury, J., held tliat 
since he had notice of the earlier cncuml)ranccs, sect. 93 
did not apply. The Court of Appeal reversed his decision 
and refused to read into sect. 93 words which are not in 
fact there. 

In re Virte, Vaiani v. De Viric (L. R. [1915], i Ch. 920), 
is a decision not quite easy to understand. There a testator, 
by a will executed not in accordance with the Wills Act 
1837, bequeathed personalty to his heir and devised realty 
away from liis heir. The will was effective, under Lord 
Kingsdown's Act, as to (he personalty bui incfhxtive as to 
the realty. Joyce, ]., held that because it was ineffective 
as to the realty the heir was not put to his election and 
could take both under the instrument and against it. But 
is a will ever efl\;ctivc which gives away property not 
belonging to the tc.slator, and is not this the commonest 
case of election ? Tlic decision seems contrary to Haynes v. 
Foster (L. R. [1901], i Ch. 361), which, though dissented 
from on other grounds (see In re Hargrove, Hargrove v. Pain 
(L. R, [1915], T Ch. 398) ), has never, to our knowledge, 
been criticised on this ground. 

4 * 

In re Amworth^ Fimh v. Smith (L. R, [1915], 2 Ch. g6), 
should be noted since it puts a very much needed limit 
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on the principles bid down in In re Horne (L. K. [1905], 

I Ch. 76) as to how far a trustee who has by mistake over- 

])aid a cestui que trust at his own expense (be himself being 

# * 

a cedui que Irml) is permitted to put tlic trust accounts 
right. And In n Trusts (L. R. [1915], 2 Ch. 106) 

is also wortliy of notice as showing clearly that a trust *to 
sell converts the trust property only from the time when it 
imposes a tliity on the trustees to sell. Conversion by trust 
for sale is based on the maxim that equity regards that as 
done which should have been done. Forgetfulness of this 
has led to such al)surd decisions as those of Lawes v, Bennett 
(i Cox, 167) and In re Isaacs, haaes v. Rcginall (L. R, 
[1894], 3 Ch. 5 oC.)- . I A c; 


SCOTCH CASES. 

• 

In Carlhcf^ v. The Wmyss Coal Co, Ltd, ([1915], 
I S. L. T. a|I2), the pursuer, the owner of tlm steamer 
Si, Helens, claimed denwirrage in rqspect of the detention 
of liis ship at Methil. The St, Helens sailed from Gothen- 
burg on lOth November, ^igi2, and arrived at Methil on 
the* 19th, but when she arrived the bills of lading of 
the cargo were not forward. It apptoed that it was not 
an unusual occurrence at Methil for the ship to arrive 
before the bill of lading, and that on* such occasions it 
was the practice of shipowners to give delivery and, if 
they were in doubt as to the consignees’ right to the 
caigo, they protected themselves by obtaining a bank 
guarantee from the consignees. On this occasion the con- 
signees offered a bank guarantee, but delivery was refused. 
On the following day (20th J^ovember) an arrangement 
was come to* under which the cargo was discharged, under 
reservation of the ship’s lien, into waggons belonging to 
the North British Railway Company, and tlic bills of gilding 
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(which (M not impose an oblij^ation to discharge the ship 
in a definite number of days or hours) arrived while the 
discharge was proceeding. Meanwhile a delay of over a 
day had been incurreeb in respect of which the pursuer 
claimed demurrage. The Lord Ordinary (Lord Hunter) 
recognised that tlic hill of lading was the title to the goods, 
and that the master was not hound to give delivery if it 
was not produced, but he gave jiid^nent foi the defenders 
on the ground that, in vit'w of the practict*, the j)ursner s 
refusal of the offer of a bank guarantee was unreasonable, 
and that the deto^nion was thus due to his unreasonaI)Ie 
conduct. The First Division adhered, hut the learned 
judges proc('edcd on different grounds. Tlie Lord Presi- 
dent held that when the bill uf lading had not rearhid 
the ct)nsiu,!2e, it was the duty of tlie shipowiUT cithtT to 
land the cargo under reservation ol tlu‘ ship’s lien, or, if 
that were impracticable, to dis('harge into th(‘ waggons of 
the consignees on rcceJving a suitable indemnity. Lord 
Johnston^ held that the pursuer was technically in the right, 
and that he was not bound to acrt.pt the offer of a bank 
guarantee, or, unless asked, to take instant measures for 
dischargt‘ under reservation of tlie ship’s lien, l)iit that in 
the cireumstances he was only entitled to nojuinal damagt*s. 
Lord Skerringtoii held that the defenders wore not in breach 
of their contract as their sole obligation with regard to the 
discharge of the sliip was to discharge as quickly as possible 
in the circumstances, and that obligation had been fulfilled. 
The Lord IVesident's ground of judgment seems somewhat 
dangerous. It is a strong thing tr) say that the shipowner 
WMS bound afi* matter of contract to deliver in return for a 
I)ank guarantee, although it may very wtII be that if his 
lefusal to deliver is nureasowable any detention of the ship 
should be held to have bf‘en caused by his own^'act. On the 
other hand, the time winch elapsed before the cargo was 
discharged into the railway company’s waggons was very 
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sliort— only twenty-five hours— and it is not easy to main- 
inin that the shipowner was actinf^ iinreasonahly in not 
arran^iii" that matter earlier. Lord Skmington's ground 
of judgment seems nncxxeptionable. 

in Coiioji\ Trmircs v. Farmer ([1915], 2 S. L. 'J'. 2) the 
House of Lords has gjven a very wide construction to the 
exernpiion from Tnliabitcd House Duty conferred hy sect, 
of the Customs :i,ud Inland Revenue Act itS78. Under the 
section, wheu' a house is divided into and let in separate 
tenements, and any of such tenements are used solely for 
business purposes, the tcnoinents used for business purposes 
are e\em])t. 'I'iie flouse of Lords has now held that an 
oflire consisting of a single room and shut off by a door 
from a comnum passage is a separate tenement and en- 
titled to exemption. The nobl^ and learned Lords who 
formed the majority of the House affirmed the propositions; 
(r) That a single room may be a tenmnent in the sense of 
the section ; and (2) T]iat a door is a sufficient structural 
separation. (As the Commissioners had found, in fact, that 
the I)iiilding in question was not divided into sepal ate tene- 
imyits, no escape from the generality of these propositions 
is possilile.) It may he true, as Lend Pniker says, that 
there is no previous case which is inconsistent with this 
deri.sion, but 1 -ord Sumner’s dissent secfiis to be more con- 
sonant with the views which have generally been entertained 
on the subject. 

The case of Baker The Corporaiion of ([1915], 

2 S. L. T. 45) turned on the construction of sect. iGG of 
the Public Health Act i897,;svluch enacts tlial any action 
against any ])erson acting under the Act on account of any 
WTong done in or hy any action, proceeding or operation 
under the Act shall be commenced within two months after 
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the cause of action shall have arisen. The pursuer averred 
that ho had been run down by a motor car bclongin/:^ to 
the defenders owing to the nogUgenco of the driver. The 
defenders, who \Ycre a local authority under the Public 
Health Act, averred that the driver was employed by tlu'm 
as an ambulance driver attached to a fever hospital be- 
longing to them, that he was solely under the control 
the superintendent of the hospital, awd that at the time of 
the accident the car was being used as an ambulance in the 
ordinary course of its work in coin eying 'a patient to the 
hospital. They pleaded that the action, not having been 
raised wdlhin two months of the accident, was excluded by 
the terms of sect. i()6. Lord Ormsdale repelled the plea, 
bolding that the wrong done to the pursuer was not done 
in an^ action, proceeding, or operation under the Statute. 
From the pursuer s point of view', the action in which the 
defenders’ servant w^as coRcerned was confined entirely to 
running l\im down ; under the Stalulc they had no right to 
interfere \\ith the pursuer, and it was no concern of his that 
they happened t(» be exercising tbeii* powers ifj reference to 
a patient. 

• 

Lord Andei son’s judgment in John Millif^an & Coinpany, 
Liiniicd v. The Ayr Harbour Trmiees, which was noticed in 
our November nnipbei, has been affirmed by the Second 
Division ([1915], 2 S. L. T. 69). The facts, shortly stated, 
were that th(.* pursuers, a firm of shipowners w'ho had sent 
their ship to load at Ayr Harlioiir, were involvcil in a labour 
dispute at Belfast, and the labourers at Ayr refused to load 
her. The pursuers offered to supply labour for the purpose, 
but the defenders, the harbour authorities, refused to permit 
th|im to do so, as they w'cre apprehensive of a strike result* 
ing, which would cause a stoppage of traffic at the harbour 
and possibly lead to destruction of property. In consequence, 
the vessel was detained for some days and ultimately had to 
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sail without a cargo, and the pursuers claimed damages from 
the defenders. The Court held that, •under the Statutes 
applicable to the harbour, the defenders, if they could not 
themselves supply labour to work the vessel, were bound to 
admit the workmen whom the pursuers proposed to employ, 
and they rejected the argument that fuUilm(;nt of the statu- 
tory obligation had become impossible. They also rejected 
an argnmenl founded, on sect. 3 of the Trade Disputes 
Act 1906 that the refusal to admit outside labour was not 
actionable, as being an act done in contemplation or fur- 
therance of a trade, dispute. The defenders maintained that 
the refusal was an act done in contemplation or further- 
ance of a trade dispute between them and their employees, 
as to the admission of outside labour into Ayr Harbour, 
The Court held that the refusal could not be an act done 
in furtherance of a trade dispute' because no trade dispute 
had as yet arisen between the defonders and their employees. 
They also held that a trade dispute was not contemplated in 
the sense of the Act unless it W'as contemplated, by both 
parties, that on the evidence it was not proved that the 
defenders' employees contemplated a general strike, and 
that the mere fact that the defenders feared that a strike 
Wo»ld result w^as not sufficient to bring the case within 
the Act. 

^ « 

In PcchJcs V. Ciwan Co. ([1915], i S. L. T. 363) a 
falht'r broufjht an action against a firm of carting con- 
tmetors for damages for injuries sustained by his son, a 
boy of six. The pursuer averred that his son and another 
boy were playing in a street when a lorry belonging to the 
defenders and driven by one of their servants passed through 
the street. The boys climbpd on to the lorry and were driv(gi 
for a considerable distance. The pm suer averred that the 
driver saw the boys climb on to the lorry and allowed them 
to remain there without objection; that after a time ho 
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ordered the boys to get off, but did not slow down to 
enable tliem to do so in safety, and that in atleinpling to 
jeach the ground the pursner's smi was seriously injured. 
Lord Anderson dismissed the action on the ground that tlic 
driver was not acting within the scope of his employineiH. 
It is of course clear that the driver was not acting within 
the scope of his en«|)loynicnt when he allowed the boys to 
get on to the lorry. But, as Lord Anderson says, when the 
boys came on to the lorry, it wa- his duty iiumediately to 
put them off. \V(‘ should have thought Mint when he did 
order them to go off, he was acting within the Iimi of his 
duty, and that (he defenders were liable for his nc'gligcncc 
in not stopping or slowing down. This point did not aiise 
in Row Uon v. Vilkin^lon (L. R. [jfjiTj, j K. B. ^uS), which 
Lord Anderson quotes in support of his judgment. 

In AUUn v. Stewad ([1915), 2 S. L. T, 4S) the question 
was whether an injured workman, who had accepted certain 
weekly payments from his employers, had “Teco\eied com- 
pensation” in the sense of sect, C (1) ui the Workmen's 
Copi]>ensation Act KjoO, and was thu,'. barred from suing a 
third party at Common law'. The workman had granted a 
number of rc'cei]>ts for the payments he had received. The 
earliest of these dtsciibed the payment as ‘‘compensation.’' 
Then there followed a series of simple acknowledgments of 
money received w'ithoet leference to compensation. Sub- 
sequent receipts were to ])e “without prejudice,” and later 
still, “without prejudice and under reservation of claims 
against third parties.” Lord Dewar rejected the pursuer's 
contention lh?it compensation was “ recovered ” in the sense 
of the section only if it were recovered under legal process. 
But he hold that the a ctionnvas excluded only if the wwk- 
man had exercised the option wdiich the Act conferred on 
him. On the facts, the learned judge held that when he 
signed the earlier receipts, the workman did not know that 
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he had a choice of actions, or that acceptance of compensa- 
tion barred liim from suing at Comni»n law. Accordingly 
he held that the workman had not made an election, and 
was entitled to procc(‘d with his action. 

J. S. M. 


IRISH CASES. 

There are ^oiyc rules which seem to exist mainly for the 
purpose of Ix^ing “ distinguished.” IKa/svm v. Donalchon 
111915], i Ir. R. 6)^ shows the Court of Appeal struggling 
to escape from (me of these — the rule of construction laid 
down by the House of Lords in the old case of CrcswcU v, 
Chc*ilyu (2 ICden 123), and succeeding in their escape, on 
the well-worn ground that the words of the particular will 
under consideration sufficiently indicated a contrary inten- 
tion. CrcsK'dl V. (licslyn decidcfl that if there is a devise 
or be<iuest of residue to a number of persons nominniim 
as tenants in common, and subsequently a 1 evocation of 
the dtwise or bequest of one of the shares, that 1 evoked 
share does not fall into the residue but becomes undisposed 
of^ In the pr(‘sent case* it seemed at first sight as if this 
rule should apply. A testator gave his residuary personalty 
on trust for his sister for life, and aftei her death upon trust 
for five named persons, or such of thefn as should bo alive 
at the death of the survivor of his sister and himself, in 
equal shares. A codicil revoked the gifts t(^ two of these 
five persons. All five survived the testator and his sister. 
In the Court beUiw, the case against an intestacy as regards 
these two shares was argued on the ground that the gift was 
to a class : this is a recognised exception to the rule, but the 
contention was rejected IToth by the Master of the Rolls and 
the Court of Appeal, foi there was absolutely no common 
feature among the five persons which could show that they 
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were treated as a class. But the Court took hold of the 
w^ords “or such of them as shall be alive at the death of 
my sister and myself.” This, they thought, indicated an 
intention that if the number of the legatees was diminishc‘d 
before that time, the whole gift was to go among the dimin- 
ished number: and they ihouglit that it made no difference 
whether such diminution took i>lacc by the death of a h‘gatce 
or by the act of the Uistator. “Down to the death of the 
survivor of the testator and his sister, the residuary legatees 
may be regarded as taking jointly.” 

It may be noted that in the recent case of In Re Tl 7 n 7 /;/g 
([1913], 2 Ch. i) — which was not cited in ITtz/sm v. Donahhon 
— another way of escape was found. There tin* will had 
given residue on trust to divide it equally between iorty-six 
named p<‘i sons ; a codicil had revoked the gift of shares It; iw o 
of these, persons, and in all other respects had confinmd the 
will (as did the codicil in Waison v. Doualchou). It was hold 
that, although this was not a class-gift, still there was no 
intestacy, but that the whole n^sidiie passed undtn* the will m 
altered and rc-publishcd by the codicil, to the namod persons, 
omitting the two w'liose gifts were revoked. Evidently, if 
ht Rc IVliiling is correct, the rule in Cmwell v. Chedyn is 
in most cases practically gone. It would go unregrett'^d 
by Joyce, J., w^ho sayS, “after what has been said about 
Crcswcll V. Clicdyn by some of the most eminent judges, I 
suppose that, in any case that w'as precisely the same in all 
its circumstances, one ought to follow Cremvcll v. Chcsiyn, 
leaving the Court of Appeal or the House of Lords to 
reverse the decision.” 

The Irish Land Act 1903, by sect. 48, provides that in 
normal cases a landlord- vendor, who sells lands to tenant- 
purchasers under the machincr}^ of the Act, shall receive, in 
addition to the price which will ultimately be repaid by the 
tenant-purchasers to the Land Commission, a percentage or 
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bonus” paid to him out of the Land Purchase Aid P'und. 
The attempt to define the legal naturc'of this bonus has led 
to some conflict of decision between English and Irish 
Courts. In Heard v. GabbcU ([1915], i Ir. K. 213), Ross/J., 
gives a further description of it, chiefly negative. It is not 
an interest in the lands sold, nor is it part of the proceeefs of 
sale of the lands. The decision of Eve, J., in Trmaync v. 
Rashlcii^h ([1908], r Ch. G81), to the effect that it is an 
interest in the lands, is expressly disapproved. It is “a 
personal thing g<ivf*n as an inducement to an owner to sell 
lands an improvement on the older and more vague 
description ol the bonus as “ a by-product of the sale.” 
The: present cas(; held directly that it did not pass under 
a gift by will of my piopcity being sold to tenants under 
the Irish Laud Act 1903 and the proceeds thereof when 

sold.” 

• 

Without going into the facts of Murphy & Co,, Lilly v. 
Crean ([1915], i Ir. R. 111), some observations as to 
the natnie of a publican's licence in Ireland, and the 
iin])Ohsibility of severing the property in it from the pro- 
pel ty ill the licensed piemises, may 1)0 noted. Such a 
liui'iice is an authority to a tiamcd person to carry on 
trade in a specified house. Thciv is not in the whole 
licensing code any provision for the transfer of a licence 
from one house to another house. An attempt to create 
property in a licence, apart from tlie premises, is illegal. 

A severance of licences fiom licensed pnmiises, to be 
dealt with apart fiom and irresjHTtivc of the premises, 
and when sejiaralcd to be inaiiipulajLud in ^tlie interest of 
private individuals for their personal profit or gain, is not 
permitted by law.” ^ 


A small difference in practice between Ireland and 
England is shown by Bradshaw v. McMullen ([1915], 
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2 Ir. R. 187) : compare Williams v. Hnut ([1905], i K, 15 . 
512). Ill Ireland, If a nioilf^agec issues an originating 
saimnions under Ord. LV, r. 7, there is no jurisdiction 
thereon to make a personal cider for payment of the 
niortgage-del)t. Therefore if the mortgage, e, pending such 
proceedings, sues in the King’s Ilench Division on the 
covenant for payment, that action will not be stayed. 


The decision of the majority of a Divisional Comt in 
Allen & S(nis v, ([1^9151, 2 Ir. K. Jij) has been 

affirmed by the Court of Ap[>eah As the decision on 
appeal has not \el been ri'ported, lull comment may be 
deferred until the report apjjears. It ma\ lieu; l»e noted 
that the ^aso, in one aspei'U involves a consideration of the 
effect of Ilursf v. Vutnrc Thcaircs, LUL ([1915!, i K. JJ. ij, 
as to the irrevocability of a paiol licence gi\en loi valuo 
and relating to land, I 5 y an unsealed writing A, gives to 1 >. 
the light to affix posters and adveiliscmeiits to the wall 
of a huilcling ]>roposed to be erected on A.’f jiremises hy 
a company not }’tt formed, for four years from a given 
date 01 from the o])ening of the pn posed building for 
business, in consideialiim of an ahnual p.iunent. A, after- 
wards demis»:s the jiremises to tlie company, who have 
notice of the lici nce, but wliom A. does not effictivcdy 
Ivjnd to •give effect to it. I'lie company refuse the peimis- 
sion planted by the licence; held, that 15 . can sue A. for 
tlamage.s. 


J. S. 15 . ^ 
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- 

Ih Coiiduit and Lv^al Jvesuffs. By T. Batv, 

BL.D., and J. H. Mok(.vn, M.A. London: John Murray. 1915. 

'I'ho Authors an- rntiu ly jin.tihcd in tlicir cJann lliat 111 this iTook 
they aro l)uakii\i^ hosli giound. Winks on International law of 
cverv eoinplcxion abound, but, as far as \sc know, not one dealing 
willi the eiTeel of War upon our own Munieipal law is in evislc'nce. 
When we reineinber that, ^^ith one brief interval, this country has 
been fiee Irorii lunxipean ('onihiT for just a century, this omission is 
not sur|)rising. During tliis jienocl enormous changes have taken 
place in I'wr) dc'parlnicnl of humar activiu, which have given birth 
to iww problems, or pcrho[)s, as tlie Authors jircfT to put it, to old 
prol)lenis in a new guise, i^pon the effect of war upon the laws of 
tile lealm, the ('laumon law* has much to say. The safely of the 
realm and the prerogative of the Crown in ri'UtK/n thereto ha\e in 
Iluj past 1)0(11 fully discussed in the (AHiits, aiid the jirjnciples upon 
which the lallci may l)e exercisisl have been declared. But the 
pow'ei of tlu' Crown when Lngland i> *‘at w'ai wiliiout the English 
realm being in a stale ot wai has not hitherlo been e\])lored acle- 
d^iatel), if at all, by an) wrUei. In this branch of the Jaw and in 
many otheis doubt and (xmfu.Mon are^mly vciy slowly being di.s- 
polled by the divisions of ilu* (’ourt, and t])c emergency legislation, 
which is the .subject of strong critic'ism b^' tin* Aiithoi;s, has once 
more undergcaic revision liy th<‘ la'gLlatuie. This book, howovei, is 
written less for the jurist than for the man m the street— “the man 
,who is con(,ein»’d^iboiit his dulie.s, in the event of Invasion, at Iiorne, 
and the .soldier willi his lights abroad, the speiial constable, the 
sheriff, the magistiatc, the recruit, tlie trader, tlu' .shi})Ownei*, and the 
new’.spaper proprietor.’ WhiLt, howwer,*lhe .Xullior.s ^eek to make 
the law (’leai and sinrjrle for the average citizen, they do not hesitate 
to (luestmn the doubtful legality and the projirioty of some rtccnl 
Statutes. In the case of the Defenci' of the Kealin Act, for instance, 
they doubt wlielher the (.Jovernmeut under ihis Statute is entitled U) 
issue new' regulations outside the scope ot tlrose specified iu the Act. 
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With regard to the trial of civilians by Courts-Martial, they take the 
view expressed in the last number of this Review, that whilst the 
King’s Courts aie sitting and juries can be emtjanelled, the subjcc- 
tiorvof the lives of private citizens to military law is entirely unjusti- 
fiable. I'liat part of a single afternoon, they observe, should have 
been thoug);it sufficient for the Committee stage of the Bill is a 
curious commentary on the vigilance of the House of Commons, 
Although both Authors accept a joint responsibility for the book 
as a whole, acting in consnllatiou with each other throughout, each 
has* undertaken those subjects with which he is especially conversant. 
Or. Baty is a recognised aulhoiity on IntcrnaiionaHaw and Professor 
Morgan on Constitutional law. For the compilaticjn of a work 
dealing with grave problems, only to l)e solved by a profound 
knowledge of both these .suhju'ts, the Authois constitute an ex- 
ceptionally poweiful combination. 


A Manual Oil ihe Priadpliw of Roman Law, I)y R. I Mkia illk, 
M.A., I L.l>. Edinburgh: W. Green cS: Son. 1015* 

This book is primarily hiUj^ided for the um* <'f Eg)ptian law 
students. 1 'he Egyptian Native Codes are Iwsed prim’ipally upon 
the French Codes, and a sound knowledge of the principles of 
Roman law <s therefore imixirative for the Egyptian law student. 
Since the latter has no acc^uainianoe with the J alin language^ the 
ordinar)^ text-books on Roman law arc valueless, since it is im- 
possible to expound the subject to hini^either directly or by way of 
commentary upon the Latin texts. I’hc' most praciiaible altcrnaliwj, 
therefore, was to jjresent a*>tatemcnt in such language as could be 
understood, and in siicli a manner as would compensate for a lack 
of classicar education, crT the main principles of Roman law. With 
this object the learned Author has treated, in self-contained divisions, 
the main j)rinciplcs of tlie Corpus Juris Civilis, ntlating to Persons, 
Property and Obligations, in so far as these fonn the loundation of* 
modern legal science. Both in the historical Introduction and in 
the text Mr. Melville has, Avith marked suc('ess, indicated the course 
of the development of Roman legal institutions and principles, so 
essential to a true appreciation of any legal .system. In addition 
to lull citation of the Latin texts 'and' other authorities, frequent ' 
references are made to the h'rcncli C]ivil Code and to French 
authorities. A useful bibliography is added. An Advocate of the 
Scottish Bor and Professor of Roman Law in the Khedival School 
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of I^w at Cairo, Mr. Melville is peculiarly well (lualilied for the ; 
task he has undertaken. His exposition of the law is eminently 
able, and the principles are enunciated with commendable lucidity 
and precision. AVe confidently recommend this book to all studftnts 
of Roman law and Roman institutions. 

Railway and Canal Traffic Ciues. Vol. XV. lly Ralph Nkvii.i.k, 
LLM., and ^\^ A. Roueutson, ll.A. London : Sweet & Maxwell. 

The cases re})orled in this volume are those which were heard in 
the latter part of 1912, 1913 and up to July, 1914. To the 
practitioner in this class of business these reports are, of course, 
indispensable. Decisions upon points of piaclice ai‘e both numerous 
and ini[)orlant. In Matmial Telephone Co., Ltd., v. Postmaster- 
General, for instance, it was held l)y the House of Lords that an 
a])peal lay to the ('ourt of Appeal from the Railway and Canal 
C'ominissioners to whom questions had In^en referred by agreement 
betwi'cn the paities. Another important decision is that in General 
Electric Co., Lid., v. Great lleste/n^Ry. Co. upon discovery. 'I'he 
j)aiirily of undut* preference cases is still very marked. Whether this 
proves the absence of injustice on the part of the companies or 
the inability of traders to prosecute tlicir complaints before the 
Commissioners cannot l)e discussed here. 

Chiiiy's Annual Statutes, 1^74. By W. H. Ac us. London : 
Sweet it Maxwell. 1915. * 

Buiknvortlis' Twentieth Century Staiuks, 1^/4. Edited by H. 

H. Kinc. London : Butlcrworth & Co. r9^5. • 

The first of these books forms Vol. 18, Fart 1 of the supplemen- 
tary volumes t<j the sixth edition of Chittfs Statutes of Practical 
Utility. Of the iTt Public General Statutes passed in the two 
recent Sessions of l*arliament, 72 have been selected as within the 
scope and meaning of tliis work. Apart, from ^ tjiose enactments 
termed ICinergcncy Legislation, the most impoilant Acts, perhaps, 
are the Deeds of Arrangements Act 1914 and the Bankruptcy Act 
1914. I’he notes to both these Statutes arc in the main taken from 
Williami Bankruptcy Law (1915 Ed.), edited by Mr. E. W. 
Hanscll. In addition to the Emergency Statutes, such Royal Pro- 
clamations having a statutory force and as are of practical utility 
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have been printed together with many statutory Rules which are 
essential to the proper •interpretation of the Acts, References are 
brought up to the end of the year. 

' Suttcrworths’ Annual is not confined to the Statutes of practical 
utility, but contains all the Public General Acts passed in 1914, 
excejpting Jthose only in force in Scotland and the Isle of Man. 
For the notes to the Merchant Shipping (Convention) Act 1914, 
Merchant Shipping (Certificates) Act 1914 and the Prize Courts 
(Procedure) Act 1914, Mr, Stuart Moore is responsible, and for the 
noles to the remaining Statutes, the General Editor, Mr. H. H. King. 
As many of the Emergency Statutes are of a ^ temporary nature, 
the Editor has collected them at the end of tl>e volume under the 
title of “ >yar.*’ Those already repealed have been printed in italics. 
No Statutory Rules and Orders arc printed, but references to them are 
given throughout. These are brought down to February 1st, 1915. 


A History cf French Public Law, By Jkan Bhissaud. 'JVans- 
lated by Jamks W. Garner. With Intioductions by IIakoij) 
D, Hazeltine and WesTel*W. Willuugiihy. London ; John 
Murray. 1915. 

This constitutes the fifth volume of the Continental Legal History 
Series published under the auspices of the Association of American 
Law Schools. “ All history,” said Maitland, is but a seamless web ; 
and he who endeavours to tell but a jiitce of it must feel that his 
first sentence tears the fabric.” This seamless web of Ameri^^an 
legal history unites Amerkuins inscimrably to the history of Western 
and Southern Europe, and it is no less true of English legal history. 
In the crtiation of Western Continental Law we see two great forces 
struggling for predominance— Germanic custom and Roman law. 
In England all the racial threads— Saxon, Danish, Norman— were 
but extensions of the same Germanic warp*and woof that was 
making the law in France, Germany, Scandinavia, Netherlands, 
Austria, Switzerland, Nqrthem Italy and Siiain. And its legal cul- 
ture was never and nowhere without some of the same intellectual 
influence of Roman law w^hich was so thoroughly overspreading the 
Continental peoples. * 

In the development of both American and English law, the value 
of the comparative study of legal institutions is now generally recog- 
nised; “Jean Brissaiid's Cours d'hisioire gin/rale du droit franfm 
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public et privi^ published in 1904, already ranks/* says Mr. Hazeltine, 
“as one of the masterpieces of Cdhtinental legal literature. It not 
only consolidates the results of researches by Viollet, Flach, Luchaise, 
Esmein, Fustel de Coulanges, and other scholars, but it also supple- 
ments the writings of these historians with the new learning that 
issued from Brissaud’s own indefatigable study of the original scjirccs 
themselves. Both in its substantial contribution to knowledge and 
in its literary charm, Brissaud*s great work will always be viewed as 
one of the most remarkajple products of the new historical school.** 

In tracing the origin and growth of French legal institutions ?nd 
ideas, Brissaud hqp systematically employed both the historical and 
the comparative methods. “ In no other work available in English,’* 
says Professor Willoughby, “ is there to be found an account com- 
parable in learning to that which Brissaud has given us of the steps 
by which, from the earliest limes, the political institutions of France 
have come into being and develoixid until the present constitutional 
period is reached.” In Ihe disputes between the (lermanists and 
Rennanists, Brissaud endeavours to deal impartitdly. When the 
evidence for extreme conclusions is weak, he preserves an open 
mind ; but when the eviilence is incontestable, he does not hesitate 
to accept a conclusion regardless of whether it supports the German 
or the Roman School. • 

By his j)remature death in 1904, writes Mr, Paul Thomas, his 
successor in the Chair of l^egal History in the University of 
Toulouse, “ science has lc)st one of its most devoted apostles ; 
Fjjince one of its noblest reputations; and the University of 
Toulouse an eminent professor who has i>owerfully contributed 
to spread its influence and its fame.**# 

Third Edition, A Teoit-Book of Medical Jurispmicnce and 
Toxicolo^K By John Gl-mster, M.D., I). Ph. (Camb.), F.R.S.E. 
•Edinburgh: E. Livingstone. 1915. 

This work was originally concerned with Medical Jurisprudence, 
Toxicology and Public Health. In tke seQOjad edition, which 
appeared in 1910, the last subject was omitted and dealt with in 
a separate volume in order to allow further treatment for the fo]jper 
subjects. In the jjrcsenr edition some chapters have been ro-’ 
arranged, others abbreviated and some extended. A short sketch of 
the General Medical Council, its duties and statutory power, together 
with a full account of its final resolutions has been added. The 



5o8 


REVIEWS. 


index has been much improved by additional detail, and the book 
as a whole brought up to date. As Professor of Forensic Medicine 
and Public Health in the Univewity of Glasgow, and Senior Medico- 
Legal Examiner in Crown Cases for Glasgow and Lanarkshire, 
Dr. Glaister is jxjcuUarly qualified to write on the subjects here 
disetjssed. ••He writes, not only with the authority of a professor, 
but with that of a specialist, who has been constantly engaged to 
assist in the detection of crime. Throughout this w^ork Dr. Glaister 
gives, wherever relevant, the results of hi^ own varied experience. 
Tf 5 e numerous plates illustrating cases of special interest add much 
to the value of the book. We are not surprise({ to hear that this 
edition has been called for by students and practitioners of both 
law and medicine at home and abroad. 


Fourth Edition. The Lmv of Carriage by Railway, By 
H7 ;nrv W. Disney, B.A. London: Stevens &: Sons. 1915. 

Since the publication of the third edition of this book in 1912 
there has been little change in the law. The work was originally 
intended for the use of railway men, being the result of the learned 
Author’s lectures delivered at the London School of Economics and 
Political Science, to students, almost all of whom are in the enjploy- 
ment of the great railway companies. In the interests of thi.s class, 
legal technicalities have been avoided as far as possible. Finding, 
however, a certain demand for the book from the legal profession, 
Mr. Disney has tried to make the present edition more useful for 
legal practitioners by citing a number of additional cases. Short 
chapters on “ Facilities and ** Preference ” have been added. 
These are^ models of [srccision and lucidity. 


Fifth Edition. Archbold's Lunacy and Mental Deficiency, By 
J. W. Greig, K.C., and W. H. Gattie. London; Butterworth 
& Co. 1915. 

It is just twenty ycars..since the fourth edition of this standard 
work, edited by the late Mr. S. G. Lushington, appeared. Since 
18^ the law relating to lunacy and cognate matters has very 
naturally undergone a considerable diangc. New Statutes have 
been not only numerous but voluminous, and consequently the bulk 
of the book has been increased. The new Statutes are the Lunacy 
Acts of 1906 and 1911, the Mental Deficiency Act 1913, the 
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Asylums Officers^ Superannuation Act 1909, and the Lancashire 
County (Lunatic Asylums) Act 1902, Additional Lord Chancellor's 
and Commissioners* Rules have ^een prescribed, and some of 
the old Rules annulled or modified. The former arrangement of 
the work has, as far as possible, been maintained. Part I deals 
with the Lunacy Acts as before. References to the repealed Acts 
h^ve generally been deleted. Part II is devoted to Criminal 
Lunacy. With the exception of bringing this portion of the work 
up to date, it is practically untouched. Part III, which deals with 
the Mental Deficiency j^ct, together with the Rules of the Hdihe 
Secretary and oth|r regulations under the Act, is of course quite 
new. All the statutory forms, registers, &c., haVe been revised, 
and together with the Rules brought up to date, and by a careful 
examination of recent decisions many doubtful points of construc- 
tion in the various' Statutes have been cleared up. Additional 
extracts from the Commissioners in Lunacy have been incorporated 
in the text, and, in some instances, these extracts are accompanied 
by the opinion of the Law Officers of the Crowii upon points of 
law. Above all, the Index has been recast in such a way as to 
secure more accuracy and rapidity of reference. In short, no pains 
have been spared either by the Editors or by the Publishers to 
render this book the most authoritative treatise upgn a highly 
technical branch of the law. 


Eleventh Edition. Williams" Bankntptcy. By E. W, Hansell 
and Hansell. London : Sweet & Maxwell. 1915. 

The appearance of a new edition of <his standard work within 
twelve months of the publication of thc^preceding edition is due to 
the subsequent passing of the Bankruptcy Act 1914 and the Deeds 
of Arrangement Act 1914. The former statute, a purely consoli- 
dating measure, incorporates the provisions of the Acts of 1883, 
1890 and 1913. Some sections, however, of these Acts, relating 
to disqualifications, executions and administration orders in County 
Courts, which arc not strictly bankruptcy matters^ jre left unaltered. 
These, for convenience of reference, are printed at the end of the 
volume. This Statute, abundantly annotated, together with the 
Bankruptcy l^ules 1915, Bankruptcy Forms, Orders and RegulatlonSi 
constitutes the major portion of the text In the Appendix will be 
found the Debtors Act 1869, as amended, annotated, the Debtors 
Act 1878, the Bankruptcy Disqualification Act 1871, the Deeds of 
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Arrangement Act 1914, annotated together with the relevant Rules 
and Orders, and Board of Trade Orders and Circulars. Upon 
comparison with the former edi^n, it will be seen that the general 
scheme of the l)Ook has been left unaltered. A valuable feature is 
the addition of tables of comparison with the repealed Acts to tbv 
Bankruptcy^ Act and the Deeds of Arrangement Act respectively. 
It would, vre think, have been more convenient to have printed 
these references to the repealed sections in the margin of the 
corresponding sections in the text. The decisions of the (Courts are 
down to January, 1915, inclusive. It ?s satisfactory to find that 
it has not been necessary to increase the bulk of book. 

Twelfth Edition. Company Law and Practice. By Herbert 
W. Jordan. Ixjndon: Jordjin & Sons. 1915. 

The main object of this book is to set out concisely under 
various heads in alphabetical order the requirements of the (x)ni- 
panie.s Acts 1908 and 1913 together with the provisions of the 
Stamp Act 1891 and of such other Statutes as are relevant to the 
subject I'he text has been carefully revised and brought up to 
date. Appendix A consists of a scries of very useful hints for 
secretaries and Appendix B contains the Act of 1008. The new 
Treasury rejitrictions on issues of capital are printed in Appendix C, 
The Author is dksatisfied W’ith the decision of the Court of Appeal 
in Continental Tyre and Rubber Co. [Great Britain\ JJd.^ v. 
Daimler Co.,, Lid.y in which it was IiCld that an action for the 
recovery of a debt is maintainable bv an English company of which 
the directors and shareh(Alders are alien enemies. This decision 
is considered by some of (tur leading jurists to be bad law. The 
Author calls for the ieterference of Barliament. 

Seventeenth Edition. SmlVs Principles of Equity. By H. 

Bevington and A. .(Clifford Fountaink. Ijondon : Stevens & 

\ 

Haynes. T915. 

The last edition of this familiar text-book, published in 1912, 
was edited by the late Mr. Archibald Brown, who had been 
responsible for the previous twelve editions. The present Editors 
are both .solicitors who have beert engaged for many^ years in the 
instruction of law students. In the preparation of the present 
edition the Editors have departed as little as possible from the 
general arrangement and language of the work, although, in a large 
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measure, they have recast the text. A short* chapter on the effect 
of the Judic-alurQ Acts is the only notable eddition. The chapters 
on Interpleader and Auxiliary Juiisdiction have been omitted, 
'I’he introductory ciiapter on the nature, origin and history of equity, 
fflccrtainly a great improvement, but it might' easily have been made 
much greater. It is still much too sketchy and it is not^quite ^ to 
dfctc. 'rhe Editors appear to be unaware of the equitable; jurisdiction 
exercised by the Common-law Courts of the 13th centurj\ In the 
Eyre of Kent, and in t^eet Kills in Eyre, Mr. Holland has shown 
that such jursdictioinvas in existence at least as early as 14 Edw^, 
Tl\o Editors thcTel^re are in error when they assert that such relief 
as injunctions to restrain could not be obtained frqm a Common- 
law Court before- the reign of Edward III. For instance, Isabel 
Loche, 20 Edw. I, asks for an injunction to restrain her son from 
preventing the payment of her rents to her and from forcibly 
entering her house. For practitioners such legal history may be 
negligible, but llu^ student is entitled t*' a correct statement, if legal 
history, however brief, is to be given at all. 

The Annual E(iiest of English Case Law, 1^14. By John Mews. 
Loudon: Sweet iSc Maxwell. 1915,— This constitutes the fourth 
annual supplemuU to the Digest of English Case La7v^%o indispen- 
sable to the praclilit^ner. I'he present volume contains, as usual, all 
the reported decisions of the superior Courts, with a selection from 
the .^cotti.sh and Irish CourJ^ Once more a list is added of all 
caif'S in any way affected by the decisions of the year 1914. This 
list is also issued separately for convenieryfe in noting up. 

> — *1 

Huitemorths' Yearly Digest, 1^14. Eflitcd By I Iover. 
London : Butterworth h Co. 1915. — This constitijes the’^ifct an- 
nual supplement to fiidtenvorthi ^xteen Years^ Digest i8g8— 1^13. 
it contains the decisions reported during the year 1914, and includes 
notes of all cases rc])ortcd in the Law Reports for January, 1915. 

In addition, a fd!l selection of Irish and 5 cottisl; cases have been 
included, together with list of cases affirmed, reversed or considered, 
and of Statutes referred to in cases contained in The Digest, Jhe 
head-notes o£ English, Irish,* and Scottish cases arc here reprinted 
in the text by the permission of the several Councils of Law 
Reporting ; of the Editors of the Irisk Law Tims and the Scottish 
Law Reporter; and of the Publishers of the Law Journal Reports, 
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\ Flfty-SBeond Edition. Every Matis Oum Lttutyer. By a 
Barrister. London: Qrosby, Lockwood & Soy. 1915.— The 
present edition of this book been thoroughly brought up to 
data, and contains thq war emergency legislation. To produce a 
complete and reliable e'pitofhc of the laws of England in 800 pagas 
is, .without Question, a notable performance, and if the book is used 
with cautio^, it should prove invaluable in the ordinary affairs ^ 
life. It will not dispense with the servito of a .solicitor where 
auch are required, but it will help, layn^n to understand those 
el^ffientary rights and duties which* every citizen ought to know 
This is distinctly a useful and practical coinptfidium of the law 
from which a layman can ascertain his legal position in situations 
which might otherw'i|e be inexplicable. 
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